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part 


1121  South  Texas .  AO-364-A8. 

1126  North  Texas . AO-231-A41. 

1127  San  Antonio,  Texas . AO-232- A27. 

1128  Cent ral  West  Texas . AO-238-A30. 

1129  Austin-Waco,  Texas . AO-256-A23. 

1130  Corpus-Christi,  Texas.. . -  A 0-259- A27 


A  public  hearing  was  held  upon  pro¬ 
posed  amendments  to  the  marketing 
agreements  and  the  orders  regulating 
the  handling  of  milk  in  the  aforesaid 
marketing  areas.  The  hearing  was  held, 
pursuant  to  the  provisions  of  the  Agri¬ 
cultural  Marketing  Agreement  Act  of 
1937,  as  amended  (7  U.S.C.  601  et  seq .), 
and  the  applicable  rules  of  practice 
<7  CFR  Part  900  >,  at  Dallas.  Texas,  on 
December  3-7,  1973,  and  January  22-25, 
1974,  pursuant  to  notice  thereof  issued 
on  November  9, 1973  (38  FR  31432). 

Certain  issues  pertaining  to  the  South 
Texas  order  (issues  5  and  6  as  listed 
below)  were  dealt  with  in  a  decision 
issued  on  April  24.  1974  <39  FR  14950). 
Amendments  resulting  therefrom  were 
issued  on  May  22,  1974  (39  FR  18448), 
and  became  effective  August  1, 1974. 

Upon  the  basis  of  the  evidence  intro¬ 
duced  at  the  hearing  and  the  record 
thereof,  the  Acting  Administrator  on 
November  27,  1974  (39  FR  43000;  F.R. 
Doc.  74-28295),  filed  with  the  Hearing 
Clerk,  United  States  Department  of  Agri¬ 
culture.  his  recommended  decision  on 
the  remaining  issues  and  notice  of  the 
opportunity  to  file  written  exceptions 
thereto. 

The  material  issues,  findings  and  con¬ 
clusions,  rulings,  and  general  findings 
of  the  November  27,  1974,  recommended 
decision  are  hereby  approved  and 
adopted  and  are  set  forth  in  full  herein, 
subject  to  the  following  modifications: 

1.  Under  the  heading  “2.  Need  for 
merger  of  orders”: 

a.  Paragraph  3  is  changed. 

b.  Two  new  paragraphs  are  added 
after  paragraph  18. 

c.  Ten  new  paragraphs  are  added 
after  paragraph  23. 

2.  Under  the  heading  “4.  (a)  Milk  to 
be  priced  and  pooled”,  the  following 
changes  are  made: 

a.  Under  the  subheading  “ Pool 
plant”: 

(1)  Paragraphs  5,  22,  47,  54.  and  72 
are  changed. 

(2)  Two  new'  paragraphs  are  added 
after  paragraph  4. 

(3)  A  new'  paragraph  is  added  after 
paragraph  20. 

<4)  Three  new  paragraphs  are  added 
after  paragraph  46. 


(5)  Six  new  paragraphs  are  added 
after  paragraph  72. 

b.  Under  the  subheading  “Handler”, 
paragraphs  7,  11,  13  and  15  are  changed. 

c.  Under  the  subheading  “Producer- 
handler”,  paragraph  2  is  changed. 

d.  Under  the  subheading  “Producer  ”, 

3  new  paragraphs  are  added  at  the  end 
of  the  discussion. 

e.  Under  the  subheading  “Producer 
milk.”,  paragraphs  2,  4,  and  17  are 
changed,  paragraph  3  is  deleted,  and  a 
new7  paragraph  is  added  after  paragraph 
7. 

f.  Under  the  subheading  “Definition  of 
a  receipt”,  a  new  paragraph  is  added  at 
the  end  of  the  discussion. 

3.  Under  the  heading  “(c)  Class  I  price 
and  in-area  location  adjustments": 

a.  Paragraphs  5,  6,  and  7  are  changed. 

b.  A  new  paragraph  is  added  after 
paragraph  5. 

c.  Paragraphs  11-14  are  deleted  and 

4  newr  paragraphs  are  substituted  there¬ 
for. 

d.  Paragraph  18  is  deleted. 

e.  Six  new  paragraphs  are  added  after 
paragraph  19. 

f.  Paragraphs  29-31  are  deleted  and  7 
new  paragraphs  are  substituted  therefor. 

g.  Four  new  paragraphs  are  added 
after  paragraph  36. 

h.  Under  the  subheading  “ Out-of-area 
location  adjustments”: 

(1)  paragraphs  1,  2,  8,  9,  11,  16,  and 
19  are  changed. 

(2)  Paragraph  10  is  deleted  and  4  new 
paragraphs  are  substituted  therefor. 

(3)  Two  new  paragraphs  are  added 
after  paragraph  19. 

(4)  A  new  paragraph  is  added  at  the 
end  of  the  discussion. 

4.  Under  the  heading  “(d)  Distribu¬ 
tion  of  proceeds  to  producers”,  the  fol¬ 
lowing  changes  are  made : 

a.  Under  the  subheading  “ Payments 
to  producers.” : 

(1)  Paragraphs  8,  12.  17  and  19  are 
changed. 

(2)  A  new  paragraph  is  added  after 
paragraph  15. 

<3)  Eight  new  paragraphs  are  added 
after  paragraph  16. 

(4)  Paragraph  20  is  deleted  and  4  new 
paragraphs  are  substituted  therefor. 

(5)  Three  new  paragraphs  are  added 
after  paragraph  22. 

(6)  A  new  paragraph  is  added  at  the 
end  of  the  discussion. 

b.  Under  the  subheading  “Advertising 
and  promotion  program”,  a  new  para¬ 
graph  is  added  after  paragraph  5. 

5.  Under  the  heading  “(e)  Adminis¬ 
trative  provisions.”,  a  new  paragraph  is 
added  at  the  end  of  the  discussion  on 
“ Termination  of  order”: 

The  material  issues  on  the  record  of 
the  hearing  relate  to: 

1.  Whether  the  handling  of  milk  pro¬ 
duced  for  sale  in  the  proposed  merged 
and  expanded  marketing  area  is  in  the 
current  of  interstate  commerce,  or  di¬ 
rectly  burdens,  obstructs,  or  affects  inter¬ 
state  commerce  in  milk  or  its  products; 

2.  Whether  the  marketing  areas  of  the 
present  North  Texas,  South  '’Texas,  San 
Antonio,  Central  West  Texes,  Austin- 


Waco  and  Corpus  Christi  orders  should 
be  included  under  one  order; 

3.  Whether  the  proposed  merged  mar¬ 
keting  area  should  be  expanded  to  in¬ 
clude  additional  territory  in  the  States 
of  Texas  and  Arkansas; 

4.  If  a  single  order  is  issued  for  the 
proposed  merged  and  expanded  mar¬ 
keting  area,  what  its  provisions  should 
be  with  respect  to : 

(a)  Milk  to  be  priced  and  pooled; 

(b)  Classification  of  milk; 

(c)  Class  prices,  butterfat  differen¬ 
tials.  and  location  adjustments; 

(d)  Distribution  of  proceeds  to  pro¬ 
ducers;  and 

(e)  Administrative  provisions; 

5.  Need  for  amending  the  classifica¬ 
tion  and  pricing  provisions  of  the  South 
Texas  order  prior  to  any  merger  of 
orders;  and 

6.  Whether  an  emergency  exists  to 
warrant  the  omission  of  a  recommended 
decision  with  respect  to  Issue  5. 

Findings  and  Conclusions 

The  following  findings  and  conclu¬ 
sions  on  the  material  issues  are  based 
on  evidence  presented  at  the  hearing  and 
the  record  thereof : 

1.  Character  of  commerce.  The  han¬ 
dling  of  milk  in  the  proposed  “Texas 
marketing  area”  is  in  the  current  of  in¬ 
terstate  commerce  and  directly  burdens, 
obstructs  or  affects  interstate  commerce 
in  milk  and  milk  products. 

A  number  of  Texas  handlers  distribut¬ 
ing  milk  in  the  proposed  marketing  area 
receive  bulk  milk  from  sources  in  Kansas, 
Oklahoma,  and  Arkansas.  Also,  milk  is 
distributed  regularly  in  the  proposed 
area  by  a  handler  located  in  Oklahoma. 

Plants  located  in  the  marketing  area 
at  Sulphur  Springs  and  Muenster,  Texas, 
in  addition  to  manufacturing  locally- 
produced  milk  not  needed  for  fluid  use, 
also  process  milk  produced  in  Oklahoma, 
New  Mexico,  Arkansas  and  Kansas.  Milk 
is  shipped  from  these  plants,  as  well  as 
from  farms  in  the  proposed  marketing 
area,  to  plants  in  Oklahoma,  Arkansas, 
Tennessee  and  Missouri. 

In  addition  to  the  interstate  move¬ 
ments  of  bulk  milk,  manufactured  dairy 
products  from  other  states,  such  as  Ched¬ 
dar  cheese  from  Wisconsin  and  cottage 
cheese  from  Missouri,  are  marketed  in 
the  proposed  Texas  marketing  area.  Also, 
it  is  customary  for  condensed  products 
and  nonfat  dry  milk  that  are  made  at 
the  Sulphur  Springs  and  Muenster  plants 
to  be  sold  to  customers  in  Oklahoma, 
Arkansas,  New'  Mexico  and  other  states. 

2.  Need  for  merger  of  orders.  Market¬ 
ing  conditions  in  the  six  separately  reg¬ 
ulated  marketing  areas  under  considera¬ 
tion  justify  the  issuance  of  a  single  order 
regulating  the  handling  of  milk  in  these 
areas.  This  single  order  is  the  most  ap¬ 
propriate  means  of  effectuating  the  de¬ 
clared  policy  of  the  Act. 

The  merger  of  the  North  Texas,  South 
Texas,  San  Antonio.  Central  West  Texas, 
Austin-Waco  and  Corpus  Christi  orders 
was  proposed  by  Associated  Milk  Pro¬ 
ducers,  Inc.  This  producer  cooperative 
association  represents  a  major  propor- 
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tion  of  the  producers  supplying  milk  to 
handlers  regulated  by  these  six  orders. 

Only  limited  opposition  to  the  proposed 
merger  was  expressed  at  the  hearing  by 
producers  or  handlers.  Although  they  did 
not  testify  at  the  hearing,  members  of 
a  relatively  small  cooperative  association 
in  the  Corpus  Christi  market  indicated 
in  their  brief  that  they  opposed  the  in¬ 
clusion  of  their  market  in  any  merger.  A 
similar  position  was  taken  at  the  hearing 
by  a  handler  regulated  under  the  Corpus 
Christi  order,  who  also  expressed  general 
opposition  to  a  merger  of  any  of  the 
orders  under  consideration.  Both  the  co¬ 
operative  and  the  handler  also  expressed 
opposition  to  the  proposed  merger  in 
their  exceptions  to  the  recommended 
decision. 

When  the  six  orders  were  promulgated, 
they  regulated  the  handling  of  milk  in 
areas  that  were  generally  distinguishable 
as  separate  markets  for  particular  groups 
of  producers.  Changes  in  marketing  prac¬ 
tices  since  that  time,  however,  have 
caused  these  separately  regulated  areas 
to  become  substantially  interrelated  in 
both  the  distribution  and  procurement 
of  milk.  It  is  reasonable  to  expect  that 
the  interrelationship  of  these  present 
order  areas  will  become  even  more  pro¬ 
nounced  over  time. 

Prom  a  distribution  standpoint,  the 
separate  marketing  areas  were  based  on 
boundaries  at  which  intermarket  com¬ 
petition  in  the  sale  of  fluid  milk  products 
was  at  a  minimum  among  handlers  that 
would  be  regulated  under  the  individual 
orders.  Since  the  respective  orders  were 
promulgated,  the  number  of  regulated 
handlers  has  declined  significantly.  For 
example,  over  40  distributing  plants  were 
initially  regulated  by  the  North  Texas 
order.  Currently,  there  are  16  such  reg¬ 
ulated  plants  in  that  market,  and  at  least 
four  of  these  were  not  among  the  40  or 
so  initial  plants.  Handlers  continuing  in 
business  in  the  several  markets  have  in¬ 
creased  the  output  of  their  distributing 
plants  and  have  expanded  their  sales 
territory.  As  a  result,  significant  inter¬ 
market  competition  has  developed  among 
handlers  operating  under  the  six  orders. 

Presently,  fluid  milk  sales  are  being 
made  in  the  South  Texas  market  by  11 
handlers  from  among  the  other  five  mar¬ 
kets.  Similarly,  four  such  “outside” 
handlers  have  fluid  sales  in  the  North 
Texas  market,  eight  have  sales  in  the 
Central  West  Texas  area,  five  distribute 
in  the  San  Antonio  area,  seven  sell  milk 
in  the  Corpus  Christi  market,  and  14  have 
fluid  sales  in  the  Austin-Waco  market. 

Much  of  the  intermarket  distribution 
is  from  plants  regulated  under  the  North 
Texas  order.  Of  these,  10  distribute  fluid 
milk  products  in  the  Austin-Waco  mar¬ 
ket,  three  have  sales  in  the  Corpus  Christi 
market,  five  distribute  milk  in  the  San 
Antonio  market,  11  sell  milk  in  the  South 
Texas  market,  and  seven  distribute  in 
the  Central  West  Texas  market. 

Between  September  1970  and  Septem¬ 
ber  1973,  the  monthly  intermarket  distri¬ 
bution  among  the  six  markets  increased 
54  percent  (from  17.3  to  26.6  million 
pounds).  The  September  1973  intermar¬ 


ket  sales  represented  about  13  percent 
of  all  producer  receipts  used  in  the  six 
markets  that  month  in  Class  I. 

The  marketing  area  boundaries  defined 
by  the  six  orders  thus  no  longer  delineate 
the  areas  within  which  competition  in 
the  sale  of  fluid  milk  products  is  substan¬ 
tially  only  among  handlers  regulated  by 
an  individual  order.  In  this  circumstance, 
separate  markets  for  the  producers  sup¬ 
plying  these  handlers  no  longer  exist. 

The  six  markets  are  also  character¬ 
ized  by  a  substantial  overlapping  of  milk- 
sheds.  In  May  1973,  for  example.  56 
Texas  counties  were  each  a  source  of 
milk  for  handlers  regulated  under  two 
or  more  of  the  six  orders.  Twelve  of  these 
counties  were  each  a  source  of  milk  for 
three  of  the  regulated  areas,  and  four 
others  were  a  procurement  area  for  four 
or  more  of  the  order  areas  under  con¬ 
sideration. 

All  of  the  six  markets  are  significantly 
involved  in  this  overlapping  of  supply 
areas.  In  May  1973,  competition  for  milk 
supplies  with  at  least  one  of  the  other 
regulated  areas  existed  in  36  counties  for 
the  North  Texas  area,  in  11  counties  for 
the  Central  West  Texas  area,  in  11  coun¬ 
ties  for  the  Austin-Waco  area,  in  15 
counties  for  the  San  Antonio  area,  in  10 
counties  for  the  Corpus  Christi  area,  and 
in  52  counties  for  the  South  Texas  area. 

The  local  nature  of  the  six  markets 
has  greatly  diminished  also  in  terms  of 
producer  marketing  organizations.  When 
the  individual  orders  were  promulgated, 
many  of  the  producers  in  the  market 
were  members  of  a  cooperative  associa¬ 
tion  that  confined  its  marketing  activities 
to  the  local  marketing  area.  Each  pro¬ 
ducer  group  not  only  marketed  the  bulk 
of  the  milk  associated  with  its  market 
but  also  operated  a  “balancing”  plant, 
usually  with  manufacturing  facilities, 
for  clearing  the  market  of  milk  not 
needed  by  local  handlers. 

The  majority  of  the  producers  now 
supplying  each  of  the  separately  regu¬ 
lated  areas  are  no  longer  associated  with 
local  market  organizations  but  are  mem¬ 
bers  of  the  “regional”  cooperative  asso¬ 
ciation  proposing  the  six-market  merger. 
This  multi-market  producer  group  is  the 
only  cooperative  operating  in  the  Cen¬ 
tral  West  Texas,  Austin-Waco  and  San 
Antonio  markets,  where  it  furnishes  vir¬ 
tually  the  total  market  supply,  and  is  the 
predominant  cooperative  in  the  North 
Texas,  South  Texas  and  Corpus  Christi 
markets. 

Following  the  merging  of  the  local 
market  cooperatives  into  a  large  regional 
organization,  steps  were  taken  by  the 
proponent  cooperative  to  consolidate  all 
of  its  manufacturing  operations  associ¬ 
ated  with  the  six  markets  into  three 
plants.  Manufacturing  facilities  previ¬ 
ously  operated  by  local  cooperatives  at 
Rusk,  Ballinger,  Round  Rock,  La  Grange 
and  San  Antonio,  Texas,  are  now  closed. 
The  only  remaining  cooperative  associa¬ 
tion  plants  in  these  markets  with  manu¬ 
facturing  facilities  are  proponent’s  plants 
at  i.luenster  and  Sulphur  Springs,  Texas, 
and  Hillsboro,  Kansas.  Although  proprie¬ 
tary  nonpool  plants  are  in  operation  at 


Sulphur  Springs,  Schulenburg  and  Nava- 
sota,  Texas,  these  plants  have  relatively 
limited  manufacturing  capacity  and  in 
total  represent  a  minor  part  of  the  neces¬ 
sary  capacity  to  handle  the  reserve  sup¬ 
plies  of  the  several  markets.  Thus,  most 
of  the  available  reserve  milk  supply  for 
the  six-market  area  is  processed  at  the 
proponent  cooperative’s  plants. 

Because  of  the  cooperative’s  varied  ar¬ 
rangements  for  supplying  handlers  and 
disposing  of  surplus  milk,  many  members 
of  this  regional  cooperative  have  no  reg¬ 
ular  association  with  a  specific  market 
Within  a  single  month,  milk  of  individua 
members  may  be  moved  as  producer  miT 
to  two  or  three  plants,  all  regulated  un¬ 
der  different  orders.  In  June  1974,  foj 
example,  about  40  percent  of  the  pro¬ 
ducers  under  the  six  individual  orders 
delivered  milk  to  more  than  one  market.' 

Returns  from  all  member  milk  sold  in 
all  six  markets  are  collected  by  the  co¬ 
operative  and  reblended  to  its  members. 
The  price  each  member  receives  for  his 
milk  may  or  may  not  be  closely  related 
to  the  order  uniform  price  announced  for 
the  market  or  markets  to  which  his  milk 
was  delivered. 

The  proponent  cooperative’s  Muenster 
and  Hillsboro  plants  referred  to  earlier 
are  presently  regulated  under  the  North 
Texas  order.  Its  Sulphur  Springs  plant 
is  a  South  Texas  pool  plant.  In  handling 
the  reserve  supplies  of  the  various  mar¬ 
kets,  the  cooperative  has  elected  in  many 
cases  to  pool  the  milk  that  is  received  at 
these  plants  for  manufacturing  as  pro¬ 
ducer  milk  under  the  order  regulating 
the  plant  rather  than  as  a  diversion  of 
milk  from  the  other  order  plant  where 
the  producer’s  milk  is  usually  received. 
This  arrangement  results  in  the  reserve 
milk  supplies  for  the  six  individual  mar¬ 
kets  being  pooled  on  either  the  North 
Texas  or  South  Texas  market,  depend¬ 
ing  on  the  manufacturing  plant  involved. 
Since  in  this  case  producers  on  the  other 
four  markets  are  not  bearing  their  pro¬ 
portionate  share  of  the  lower-valued  re¬ 
serve  milk  that  necessarily  must  be 
associated  with  the  Class  I  outlets  in 
those  markets,  serious  inequities  result 
between  the  cooperative’s  members  and 
other  producers  on  the  several  markets. 

When  the  cooperative  elects  to  pool 
the  milk  received  at  its  balancing  plant 
under  the  order  regulating  the  plant 
rather  than  under  the  order  from  which 
the  milk  could  have  been  diverted,  the 
prices  received  by  the  cooperative’s  mem¬ 
ber  producers  in  the  market  with  the 
balancing  plant  are  not  affected.  This  is 
because  the  regional  association  reblends 
the  proceeds  from  the  sale  of  its  milk 
under  the  six  orders.  Producers  in  this 
market  who  are  not  members  of  the  co¬ 
operative  association,  however,  receive  a 
lower  uniform  price  because  of  the  man¬ 
ner  in  which  the  cooperative  pools  the 
milk  received  at  the  balancing  plant. 
Such  a  pricing  situation  results  in  dis- 

1  Official  notice  is  taken  of  the  July  1974  is¬ 
sue  of  "Milk  Market  Report”  published  by 
the  market  administrator  for  the  six  Texas 
orders  Involved  in  this  proceeding. 
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orderly  marketing  conditions  and  con¬ 
siderable  unrest  among  producers  who 
are  receiving  the  lower  prices. 

In  its  exceptions  to  the  recommended 
decision,  this  cooperative  indicated  that 
the  above  description  of  its  operations 
was  misleading  in  two  respects.  The 
cooperative  claimed  that  there  is  the 
implication  that  it  is  free  to  elect  “at 
all  times”  whether  to  pool  milk  under 
the  order  regulating  the  balancing  plant 
or  to  treat  the  milk  as  a  diversion  from 
another  order.  It  contended  that  its 
options  in  this  regard  actually  are 
limited  by  the  constraints  of  various 
regulatory  requirements. 

In  response,  we  would  merely  point 
out  that  the  above  findings  do  not  sug¬ 
gest  that  the  cooperative  is  in  a  position 
to  make  such  an  election  “at  all  times.” 
The  varying  provisions  of  the  individual 
orders,  the  different  sizes  of  the  markets 
and  practical  methods  of  operation  all 
combine  to  place  some  constraints  on 
the  cooperative’s  pooling  of  milk  in  cer¬ 
tain  markets  at  certain  times. 

The  cooperative  also  claimed  in  its 
exceptions  that  the  Acting  Adminis¬ 
trator  failed  to  recognize  that  when 
milk  is  pooled  under  the  order  regulat¬ 
ing  the  balancing  plant  nonmembers  in 
the  other  market  from  which  the  milk  is 
shifted  receive  a  higher  uniform  price. 
This  presumably  is  true,  but  the  point 
has  significance  only  if  there  is  more 
than  a  token  number  of  nonmembers  in 
the  other  market. 

In  view  of  these  circumstances,  sepa¬ 
rate  orders  for  the  several  areas  under 
consideration  are  no  longer  compatible 
with  the  current  marketing  practices  in 
these  regulated  areas.  The  adoption  of  a 
single  regulation  for  an  area  that  has 
become  a  common  market  will  insure 
more  orderly  marketing  and  promote  a 
more  equitable  sharing  of  the  proceeds 
from  the  sale  of  their  milk  among  all 
producers  supplying  the  market. 

The  proposed  merger  of  the  six  orders 
was  opposed  at  the  hearing  by  a  handler 
regulated  under  the  Corpus  Christ!  order. 
The  handler  indicated  that  separate  or¬ 
ders  are  necessary  to  reflect  differing 
production  conditions,  such  as  availabil¬ 
ity  and  price  of  feeds,  in  the  several  mar¬ 
keting  areas.  The  handler  also  stated 
that  if  the  six  orders  are  merged  market 
data  for  the  individual  production  areas 
no  longer  would  be  available  and  that 
producers,  consumers  and  handlers 
benefit  from  such  data. 

A  merger  of  the  six  orders  will  not 
result  in  a  disregard  for  the  production 
conditions  in  the  supply  areas  of  the 
merged  market.  Such  conditions  neces¬ 
sarily  must  be  taken  into  consideration 
in  establishing  an  appropriate  Class  I 
price  level  under  a  merged  order.  An 
inadequate  recognition  of  the  existing 
production  conditions  could  result  over 
time  in  either  excessive  or  insufflcent 
milk  supplies  for  consumers  in  the 
market. 

It  is  possible  under  a  merger  that  some 
market  data  for  individual  production 
or  sales  areas  within  a  large  market 
might  not  be  as  readily  available.  It  can¬ 
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not  be  concluded,  however,  that  parties 
in  the  Corpus  Christ!  area  will  be  seri¬ 
ously  handicapped  in  their  respective 
activities  because  of  this. 

As  already  described,  the  Corpus 
Christi  area,  along  with  the  other  regu¬ 
lated  areas  under  consideration,  1s  very 
much  a  part  of  a  large  common  market 
for  producers  and  handlers  The  oppos¬ 
ing  Corpus  Christi  handler  himself  is 
in  competition  with  at  least  two  han¬ 
dlers  regulated  under  the  San  Antonio 
order.  The  handler  also  depends  upon 
the  proponent  cooperative  association  to 
regularly  balance  his  milk  supplies  as 
his  supply  from  independent  producers 
fluctuates  from  month  to  month.  As  in¬ 
dicated,  the  cooperative’s  balancing  op¬ 
erations  for  one  market  generally  affect 
the  returns  of  producers  in  other 
markets. 

A  number  of  parties  filed  exceptions 
to  the  recommendation  that  the  several 
orders  in  southern  Texas  be  merged  with 
other  Texas  orders.  Such  parties  in¬ 
cluded  the  handler  just  referred  to,  a 
handler  and  two  producers  located  in  the 
San  Antonio  area,  and  a  cooperative 
association  and  nine  producers  supply¬ 
ing  milk  to  the  Corpus  Christi  market. 
A  basic  contention  of  most  of  these 
parties  was  that  the  six-market  merger 
would  result  in  a  lower  blend  price  to 
those  producers  whose  milk  is  now 
pooled  under  the  southern  Texas  orders. 
It  was  claimed  that  this  could  jeopardize 
the  milk  supply  for  southern  Texas  and 
result  in  handlers  in  that  area  having 
to  rely  on  milk  supplies  from  the  north¬ 
ern  part  of  the  State. 

Any  merger  of  orders  normally  can  be 
expected  to  result  in  some  change  in  the 
usual-  level  of  blend  prices  received  by 
various  groups  of  producers.  As  is  the 
case  here,  this  is  because  of  differences 
in  the  Class  I  utilizations  of  the  markets 
involved.  As  described  earlier,  the  rea¬ 
sons  for  these  different  utilizations  are 
in  part  the  basis  for  the  merger.  The 
reserve  milk  supplies  being  caried  in  cer¬ 
tain  markets  have  resulted  in  rela¬ 
tively  higher  blend  prices  to  producers  in 
the  other  markets.  The  fact  that  returns 
to  certain  producers  will  be  lowered  can¬ 
not  be  an  overriding  consideration  as  to 
which  orders,  if  any,  should  be  merged. 

Only  time  will  tell  whether  the  merger 
will  result  in  a  different  level  of  produc¬ 
tion  and  allocation  of  supplies  within  the 
various  parts  of  the  Texas  market. 
Should  experience  show  that  handlers 
are  having  difficulty  in  procuring  ade¬ 
quate  milk  supplies,  this  problem  may  be 
reviewed  at  a  later  hearing.  It  should  be 
noted,  however,  that  inadequate  milk 
production  in  a  local  area  does  not  nec¬ 
essarily  mean  that  the  Class  I  price  for 
that  area  should  be  increased.  If  milk 
can  be  procured  from  distant  areas  at 
that  price,  a  price  increase  for  the  local 
area  would  not  be  in  the  public  interest. 
From  the  standpoint  of  the  most  effi¬ 
cient  allocation  of  agricultural  resources, 
the  Class  I  price  for  an  area,  such  as  the 
present  Corpus  Christi  market,  should  be 
no  higher  than  is  necessary  to  attract  an 
adequate  supply  of  milk,  either  from 
local  producers  or  distant  sources. 
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The  handler  and  certain  producers  in 
the  Corpus  Christi  market  contended  in 
their  exceptions  that  there  is  not  a  sig¬ 
nificant  interrelationship  between  that 
market  and  the  other  Texas  markets  to 
be  merged.  The  handler  claimed  that  a 
merger  of  the  Corpus  Christi  market 
with  others  cannot  be  justified  unless  this 
market  is  closely  related  to  each  of  the 
other  markets  involved. 

In  the  case  of  overlapping  distribution 
areas  of  handlers,  the  intermarket  com¬ 
petition  is  less  extensive  for  Corpus 
Christi  handlers  than  for  handlers  in 
some  of  the  other  markets  under  consid¬ 
eration.  Nevertheless,  in  September  1973, 
seven  out-of-area  handlers  were  selling 
fluid  milk  in  the  Corpus  Christi  market. 
They  were  competing  in  that  area  with 
five  Corpus  Christi  order  handlers.  The 
record  does  not  indicate  the  proportion  of 
the  fluid  sales  in  the  market  by  the  out- 
of-area  handlers. 

With  respect  to  milk  procurement,  data 
indicate  that  in  May  1973  Corpus  Christi 
handlers  received  producer  milk  from  16 
counties  in  which  there  were  3  or  more 
Corpus  Christi  producers.  From  only  six 
of  these  counties  was  the  total  milk  pro¬ 
duction  in  the  county  shipped  to  the 
Corpus  Christi  market.  In  the  case  of  the 
other  10  counties,  milk  was  shipped  from 
each  county  not  only  to  Corpus  Christi 
handlers  but  to  one  or  more  of  the  other 
regulated  markets  as  well.  The  105  Cor¬ 
pus  Christi  producers  in  those  10  coun¬ 
ties  at  that  time  represented  one-half  of 
the  producers  on  the  market  in  May  1973. 
This  does  not  support  the  contention  that 
the  Corpus  Christi  milkshed  does  not 
overlap  to  a  significant  degree  with  the 
milksheds  of  other  markets.  Also,  there  is 
little  basis  under  this  circumstance  for 
the  contention  that  production  costs  of 
Corpus  Christi  producers  are  signifi¬ 
cantly  different  from  those  of  other  order 
producers. 

It  is  recognized  that  the  Corpus  Christi 
market  has  little  intermarket  relation¬ 
ship  with  some  of  the  other  markets  to 
be  merged.  An  extensive  interfacing  of 
one  market  with  each  of  the  other  five 
markets  is  not  necessary,  however,  to  jus¬ 
tify  the  six-market  merger.  For  the  rea¬ 
sons  already  described,  separate  orders 
for  the  several  areas  under  consideration 
are  no  longer  compatible  with  the  cur¬ 
rent  marketing  practices  in  these  regu¬ 
lated  areas. 

In  the  exceptions,  it  was  claimed  that 
the  balancing  function  that  the  merger 
proponent  is  performing  for  the  Texas 
market  is  one  that  the  cooperative 
created  and  assumed  and  that  the  related 
financial  burden  to  its  members  should 
not  be  shared  with  nonmembers  through 
the  merger  of  orders.  The  evolvement  of 
proponent’s  market  balancing  activities 
on  a  regional  basis  has  already  been  de¬ 
scribed.  It  should  be  recognized  at  this 
point  that  the  proponent  cooperative  is 
the  major  supplier  of  milk  in  the  Texas 
market  and  that  this  in  itself  tends  to 
impose  upon  it  the  major  balancing  func¬ 
tion  of  the  market. 

Many  handlers  in  Texas,  especially  in 
the  southern  portion  of  the  State,  receive 
only  enough  milk  at  their  distributing 
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plants  to  meet  their  fluid  requirements. 
These  requirements  change  from  day  to 
day  and  season  to  season.  Handlers  ar¬ 
range  for  the  major  cooperative  to  sup¬ 
ply  them  with  milk  at  the  time  and  in 
the  quantities  needed.  Some  handlers 
purchase  their  full  supply  from  the  co¬ 
operative  while  others  receive  some  milk 
directly  from  producers  and  supplement¬ 
al  supplies  from  the  cooperative.  In  both 
situations,  the  cooperative  assumes  the 
responsibility  of  disposing  of  any  milk  a 
handler  does  not  need.  Frequently,  one 
handler  may  not  need  milk  on  a  par¬ 
ticular  day  while  some  other  handler  may 
need  an  additional  quantity.  In  this  situ¬ 
ation,  the  cooperative  will  take  the  milk 
that  regularly  goes  to  the  first  handler’s 
plant  and  deliver  it  to  the  second  han¬ 
dler’s  plant.  This  is  an  efficient  way  of 
handling  the  milk  and  maximizes  the 
Class  I  utilization  of  producer  milk  on  the 
market.  If  no  one  needs  the  milk  that  is 
excess  to  a  handler’s  needs,  the  coopera¬ 
tive  must  dispose  of  the  milk  through  its 
manufacturing  plants. 

The  record  indicates  that  it  is  not 
unusual  for  Corpus  Christi  handlers  to 
receive  only  enough  milk  directly  from 
producers  to  fulfill  their  fluid  require¬ 
ments  during  the  flush  production 
months  and  then  supplement  these  sup¬ 
plies  with  purchases  from  the  proponent 
cooperative  during  the  other  months  of 
the  year.  It  is  necessary  under  these 
circumstances  for  the  cooperative  to  shift 
supplies  among  the  various  markets  to 
meet  the  variable  demands  of  Corpus 
Christi  handlers.  During  some  months  of 
the  year,  it  must  draw  on  its  reserve  milk 
supplies  associated  with  the  North  Texas 
and  South  Texas  markets,  while  in  other 
months  it  must  transfer  milk  that  is  in 
excess  of  Corpus  Christi  handlers’  needs 
to  its  manufacturing  plants  regulated 
under  the  North  Texas  and  South  Texas 
orders. 

The  handler  excepting  to  the  merger 
of  the  Corpus  Christi  order  pointed  out 
that  the  Corpus  Christi  market  is  a  deficit 
market  and  that  nonmember  producers 
are  reluctant  to  increase  their  produc¬ 
tion  because  they  do  not  have  adequate 
local  facilities  available  to  handle  their 
surplus  milk.  Thus,  exceptor  recognized 
the  necessary  balancing  function  per¬ 
formed  by  proponent  cooperative  in  mak¬ 
ing  additional  milk  supplies  available 
when  needed  and  handling  the  excess 
supplies  of  milk  associated  with  the  Cor¬ 
pus  Christi  market. 

The  cooperative  proposing  the  merger 
urged  that  the  merged  order  continue  the 
provisions  of  the  North  Texas  order  ex¬ 
cept  for  certain  modifications.  The  order 
adopted  herein  generally  carries  out  this 
concept.  The  North  Texas  order  provi¬ 
sions  have  been  appropriate  for  achiev¬ 
ing  the  ends  sought  by  the  regulatory 
plan  for  the  North  Texas  area  Many  of 
these  provisions  are  essentially  the  same 
as  corresponding  provisions  in  the  other 
five  orders  included  in  the  merger.  On 
the  basis  of  the  hearing  evidence,  it  is 
found  that  the  North  Texas  provisions. 


with  certain  modifications,  will  be  appro¬ 
priate  for  achieving  orderly  marketing 
conditions  in  the  proposed  Texas  mar¬ 
keting  area.  Only  the  significant  modifi¬ 
cations  will  be  dealt  with  in  this  decision. 

The  order  adopted  herein  continues 
the  use  of  the  part  number  for  the  pres¬ 
ent  North  Texas  order.  Part  1126.  The 
amended  Part  1126,  upon  issuance,  would 
supersede  Parts  1121,  1127,  1128,  1129 
and  1130. 

Although  the  present  six  orders  would 
no  longer  exist  upon  effectuation  of  the 
Texas  order,  this  merger  action  is  not 
intended  to  preclude  the  completion  of 
those  procedures  that  would  otherwise 
have  existed  under  the  separate  orders 
with  respect  to  milk  handled  prior  to 
the  effective  date  of  the  merger.  Such 
procedures,  which  would  need  to  be  car¬ 
ried  out  after  the  merger  date,  include 
the  announcement  of  certain  class  prices 
and  butterfat  differentials,  submission  of 
reports,  computation  of  uniform  prices, 
payment  of  obligations,  and  verification 
activities.  The  provisions  of  the  merged 
order  would  apply  only  to  that  milk  han¬ 
dled  after  the  effective  date  of  the 
merger. 

3.  Expansion  of  the  merged  market¬ 
ing  area.  All  territory  now  within  the 
defined  marketing  areas  of  the  Austin- 
Waco,  Central  West  Texas,  Corpus  Chris¬ 
ti,  North  Texas,  San  Antonio  and  South 
Texas  orders  should  be  included  in  the 
marketing  area  of  the  merged  order. 
The  Texas  marketing  area  also  should 
include  all  of  the  territory  within  the 
22  counties  that  contain  the  cities,  towns 
and  Air  Force  base  that  now  comprise  the 
Central  West  Texas  marketing  area.  It 
also  should  include  35  additional  Texas 
counties  that  presently  are  not  part  of 
any  Federal  order  marketing  area.  All 
territory  occupied  by  government  (mu¬ 
nicipal,  State,  or  Federal)  reservations, 
installations,  institutions  or  other  estab¬ 
lishments,  if  any  part  thereof  is  within 
any  of  the  designated  counties,  as  well 
as  all  piers,  docks,  and  wharves,  including 
craft  moored  thereat,  that  are  a  part  of 
these  counties,  likewise  should  be  a  part 
of  the  Texas  marketing  area. 

The  adopted  marketing  area  consists 
of  155  Texas  counties  with  a  total  popu¬ 
lation  of  just  under  9.5  million  (based 
on  the  1970  census) .  This  marketing  area 
represents  a  contiguous  geographical 
area  in  which  handlers  who  would  be  reg¬ 
ulated  by  the  merged  order  have  most 
of  their  fluid  milk  sales.  No  new  plants 
would  be  brought  under  regulation 
through  the  area  expansion  proposed 
herein. 

The  present  Central  West  Texas  order 
designates  32  cities  and  towns  and  the 
Abilene  Air  Force  Base  as  the  defined 
marketing  area  for  that  order.  These 
populated  areas  are  located  within  the 


following  22  counties  throughout  the 
central  and  western  portions  of  texas: 


Brown. 

Coleman. 

Comanche. 

Dawson. 

Eastland. 

Ector. 

Fisher. 

Palo  Pinto. 
Runnels. 
Scurry. 
Shackelford. 


Haskell. 

Howard. 

Jones. 

Knox. 

Midland. 

Mitchell. 

Nolan. 

Stephens. 

Stonewall. 

Taylor. 

Tom  Green. 


As  advocated  by  the  merger  propo¬ 
nent,  the  merged  marketing  area  should 
include  all  territory  in  these  22  coun¬ 
ties  rather  than  just  certain  cities  and 
towns.  In  all  but  four  counties,  about  25 
percent  or  more  of  the  population  re¬ 
sides  outside  the  regulated  area  in  each 
county.  It  is  customary  for  handlers  to 
distribute  milk  to  available  outlets 
throughout  these  counties  rather  than 
just  in  the  regulated  areas.  Defining  the 
marketing  area  in  what  is  now  the  Cen¬ 
tral  West  Texas  market  on  the  basis  of 
county  boundaries  will  have  no  different 
regulatory  effect  on  handlers. 

The  35  additional  unregulated  Texas 
counties  that  should  be  added  to  the 
combined  marketing  area  are : 


Andrews. 

Aransas. 

Bee. 

Borden. 

Burleson. 

Calhoun. 

Callahan. 

Coke. 

De  Witt. 

Fayette. 

Foard. 

Glasscock 

Goliad. 

Gonzales. 

Hamilton. 

Jack. 

Karnes. 

Kenedy. 


Kent. 

King. 

Lavaca. 

Lee. 

Leon. 

Martin. 

Milam. 

MU  Is. 

Refugio. 

Robertson. 

Sterling. 

Throckmorton. 

Victoria. 

WUlacy. 

WUson. 

Wise. 

Young. 


Inclusion  of  these  counties  in  the 
marketing  area  was  proposed  by  the 
merger  proponent.  The  cooperative’s 
witness  indicated  that  such  counties  are 
a  part  of  the  sales  area  of  handlers  now 
regulated  by  the  six  orders  and  thus 
should  be  within  the  defined  marketing 
area. 

Of  the  35  counties,  19  (Aransas,  Bee, 
Burleson,  Calhoun,  De  Witt,  Fayette, 
Goliad,  Gonzales,  Karnes,  Kenedy,  La¬ 
vaca,  Lee,  Leon,  Milam,  Refugio,  Robert¬ 
son,  Victoria,  Willacy  and  Wilson)  are 
virtually  surrounded  by  one  or  more  of 
the  marketing  areas  for  the  Austin- 
Waco,  Corpus  Christi,  North  Texas,  San 
Antonio  and  South  Texas  orders.  Sev¬ 
eral  handlers  indicated  that  they  had 
sales  in  one  or  more  of  these  unregu¬ 
lated  counties  and  that  all  of  their  com¬ 
petitors  in  these  counties  are  regulated 
under  one  of  the  six  orders  proposed  for 
merger.  Although  two  distributing 
plants  are  located  in  these  unregulated 
areas  (at  Gonzales  and  Victoria),  both 
are  regulated  under  the  South  Texas 
order.  With  a  merger  of  the  six  orders, 
all  sales  in  the  19  counties  would  be  by 
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handlers  regulated  under  the  same 
order. 

It  is  reasonable  in  this  circumstance 
to  “block-in”  the  marketing  area  by  in¬ 
cluding  these  19  counties.  Providing  for 
a  contiguous  marketing  area  in  which 
handlers  that  would  be  regulated  by  the 
order  have  most  or  all  of  the  fluid  sales 
will  remove  the  necessity  of  handlers 
maintaining  separate  records  of  out-of¬ 
area  sales  in  these  counties.  Such  rec¬ 
ords  are  necessary  to  determine  if  a 
plant  has  met  the  minimum  in -area 
route  disposition  requirement  of  the 
order. 

For  similar  reasons,  the  remaining  16 
of  the  35  counties  described  earlier  like¬ 
wise  should  be  a  part  of  the  Texas  mar¬ 
keting  area.  Of  the  16  counties,  all  but 
Wise  County  border  on  those  counties  in 
which  the  regulated  cities  and  towns 
comprising  the  Central  West  Texas  mar¬ 
keting  area  are  located.  Wise  County  bor¬ 
ders  on  the  North  Texas  marketing  area. 
Ten  of  these  counties  (Andrews,  Martin, 
Bordffh,  Kent,  King,  Foard,  Throckmor¬ 
ton,  Young,  Jack  and  Wise)  form  a  long, 
narrow  geographical  area  that  separates 
the  Lubbock-Plainview  and  Red  River 
Valley  marketing  areas  from  the  Central 
West  Texas  area.  Glasscock,  Sterling, 
Coke  and  Callahan  Counties  are  gen¬ 
erally  surrounded  by  regulated  areas  in 
the  Central  West  Texas  market.  Hamil¬ 
ton  and  Mills  Counties  are  nearly  en¬ 
compassed  by  the  Central  West  Texas, 
North  Texas  and  Austin-Waco  market¬ 
ing  areas. 

Handlers  who  would  be  regulated  by 
the  merged  order  are  the  principal  dis¬ 
tributors  of  milk  in  these  16  counties. 
Although  some  sales  in  the  counties  bor¬ 
dering  on  the  Red  River  Valley  and  Lub¬ 
bock-Plainview  marketing  areas  emanate 
from  these  neighboring  regulated  mar¬ 
kets,  there  is  no  indication  that  the  in¬ 
clusion  of  such  counties  in  the  Texas 
marketing  area  would  alter  the  pooling 
status  of  the  other  order  plants  making 
such  sales.  As  indicated  earlier,  the  in¬ 
clusion  in  the  marketing  area  of  those 
counties  that  are  a  definite  part  of  the 
sales  area  of  regulated  handlers  will  ob¬ 
viate  the  need  for  such  handlers  under 
the  merged  order  to  maintain  out-of- 
area  sales  records. 

In  addition  to  the  areas  discussed 
above  that  should  be  a  part  of  the  mar¬ 
keting  area,  the  merger  proponent  also 
requested  the  inclusion  of  an  additional 
48  Texas  counties  and  the  City  of  Tex¬ 
arkana.  Arkansas.  The  48  counties  are: 


Atascosa. 

Bandera. 

Blanco. 

Bowie. 

Brewster. 

Cass. 

Concho. 

Crane. 

Crockett. 

Culberson. 

Dimmit. 

Edwards 

Frio. 

Gillespie. 

Irion. 

Jeff  Davis. 
Jim  Hogg. 
Kendall. 


Kerr. 

Kimble. 

Kinney. 

La  Salle. 

Llano. 

Loving. 

Mason. 

Maverick. 

McCulloch. 

McMullen. 

Medina. 

Menard. 

Pecos. 

Presidio. 

Reagan. 

Real. 

Reeves. 

San  Saba. 


Schleicher. 

Starr. 

Sutton. 

Terrell. 

Upton. 

Uvalde. 


Val  Verde. 

Ward. 

Webb. 

Winkler. 

Zapata. 

Zavala. 


This  portion  of  the  cooperative’s  mar¬ 
keting  area  proposal  is  denied. 

Of  these  48  counties,  all  but  Bowie  and 
Cass  Counties  are  located  in  the  south¬ 
western  portion  of  Texas.  The  46  coun¬ 
ties  cover  a  vast  expanse  of  land  that  is 
sparsely  populated.  The  total  population 
in  1970  was  420,000,  with  Laredo  (69,000) , 
in  Webb  County,  being  the  only  city  of 
any  appreciable  size. 

There  is  little  indication  from  the 
record  of  the  extent  of  distribution  in 
the  46-county  area  by  handlers  who 
would  be  regulated  under  the  merged 
order.  Although  a  number  of  the  coun¬ 
ties  border  on  the  southern  and  western 
fringes  of  the  Central  West  Texas, 
Austin-Waco,  San  Antonio  and  Corpus 
Christi  marketing  areas,  most  of  the  46- 
county  area  in  southwestern  Texas  is 
a  substantial  distance  from  the  distribu¬ 
tion  centers  of  the  markets  proposed  for 
merger.  One  can  surmise  that  handlers 
in  the  regulated  markets  extend  their 
sales  into  the  nearby  unregulated  coun¬ 
ties.  The  record  is  completely  lacking, 
however,  as  to  the  sales  patterns  in  both 
the  neighboring  counties  and  the  more 
distant  unregulated  areas.  Moreover,  it 
is  probable  that  a  major  part  of  the 
fluid  sales  in  the  westernmost  counties  of 
Texas  is  by  handlers  regulated  under  the 
Rio  Grande  Valley  order.  There  ap¬ 
parently  are  no  unregulated  sales  in 
these  counties. 

There  is  no  indication  that  failure  to 
include  the  46  counties  in  the  merged 
marketing  area  will  result  in  disorderly 
marketing  conditions  for  regulated 
handlers  or  the  producers  supplying 
them  with  milk.  Any  affirmative  action 
concerning  these  counties  should  be 
based  on  a  more  conclusive  record. 

Bowie  and  Cass  Counties  are  located  in 
the  northeasternmost  part  of  Texas.  The 
City  of  Texarkana  is  partly  in  Bowie 
County  and  partly  in  the  State  of 
Arkansas. 

The  inclusion  of  these  unregulated 
areas  in  the  marketing  area,  as  urged  by 
the  proponent  cooperative,  would  result 
in  the  full  regulation  of  two  distributing 
plants  at  Texarkana,  Texas.  Such 
plants  are  now  partially  regulated  dis¬ 
tributing  plants  under  the  North 
Texas  order  by  virtue  of  their  limited 
fluid  sales  in  the  North  Texas  marketing 
area.  One  plant  is  also  a  partially  reg¬ 
ulated  distributing  plant  under  the 
Central  Arkansas  order. 

Proponent  claimed  that  full  regulation 
of  these  plants  is  necessary  to  assure 
competitive  equity  between  presently 
regulated  handlers  and  the  Texarkana 
plants  with  respect  to  fluid  sales  in  over¬ 
lapping  sales  areas.  It  was  contended 
that  the  Texarkana  plants  are  buying 
milk  not  on  a  classified  use  basis  but 
rather  at  a  “flat”  price  substantially 
below  the  Class  I  price  applicable  to  reg¬ 
ulated  handlers.  Proponent  claimed 
that  in  view  of  the  high  Class  I  utili¬ 
zation  at  these  plants  this  cost  for  raw 


milk  supplies  gives  the  plants  a  signif¬ 
icant  price  advantage  over  competing 
regulated  handlers  on  their  Class  I  sales. 

The  regulation  of  the  Texarkana  area 
was  opposed  by  the  operators  of  the 
unregulated  plants.  Opponents  con¬ 
tended  that  disorderly  marketing  con¬ 
ditions  do  not  exist  in  the  area.  Also, 
they  claimed  that  their  supply  sources 
and  sales  areas  are  more  closely  as¬ 
sociated  with  the  State  of  Arkansas  and 
that  the  regulation  of  the  Texarkana 
area,  if  at  all,  should  be  under  the 
Central  Arkansas  order. 

Regulation  was  opposed  also  by  a 
dairy  farmer  who  delivers  milk  to  one 
of  the  Texarkana  plants.  He  believed 
that  regulation  would  not  be  beneficial 
to  local  dairy  farmers  because  the  order 
probably  would  result  in  lower  returns  to 
such  farmers.  He  indicated  his  position 
reflected  the  views  of  most  of  the  other 
dairy  farmers  supplying  this  plant. 

The  record  supports  proponent’s  con¬ 
tentions  regarding  the  purchase  arrange¬ 
ments  for  milk  at  the  Texarkana  plants. 
The  prices  received  by  proponent  between 
January  1972  and  June  1973  for  monthly 
deliveries  to  one  of  the  plants  ranged 
from  24  to  87  cents  per  hundredweight 
under  the  North  Texas  Class  I  price  ap¬ 
plicable  at  Texarkana.  Farm  prices  re¬ 
portedly  paid  by  the  other  plant  during 
January  through  October  1973  averaged 
45  cents  under  the  order  Class  I  price.  At 
the  same  time,  both  plants  have  a  very 
high  Class  I  utilization  of  milk. 

It  is  difficult  to  conclude,  however,  that 
this  lower  cost  for  Class  I  milk  at  the 
Texarkana  plants  makes  it  imperative 
that  the  plants  be  fully  regulated  under 
the  merged  order  and  subject  to  classi¬ 
fied  pricing.  The  only  areas  in  which  the 
Texarkana  plants  and  Texas  regulated 
handlers  have  any  significant  overlap¬ 
ping  of  fluid  sales  are  the  counties  of  Red 
River  and  Morris  in  the  North  Texas 
marketing  area.  Unregulated  sales  in  Red 
River  County  are  an  estimated  60  per¬ 
cent  of  the  total  fluid  sales  in  that  area. 
In  Morris  County,  unregulated  sales 
make  up  only  8  percent  of  the  total. 
Neither  of  these  counties  is  heavily  popu¬ 
lated.  With  respect  to  such  unregulated 
sales,  the  Texarkana  plants  pay  to  the 
North  Texas  producer-settlement  fund 
the  difference  between  the  Class  I  price 
and  blend  price  under  the  North  Texas 
order.  This  places  the  Texarkana  plants 
on  essentially  the  same  cost  basis  under 
the  order  with  respect  to  their  “in-area” 
Class  I  sales  as  regulated  plants. 

The  only  other  areas  of  overlapping 
sales  are  the  unregulated  areas  of  Tex¬ 
arkana  and  the  counties  of  Bowie  and 
Cass.  In  these  areas,  Texas  regulated 
handlers  have  no  more  thar  2  percent  of 
the  total  Class  I  sales,  with  such  sales 
representing  a  very  small  proportion  of 
their  total  fluid  sales. 

These  sales  patterns  do  not  represent 
any  significant  degree  of  competition  be¬ 
tween  the  Texas  regulated  plants  and  the 
Texarkana  plants.  Actually,  the  unregu¬ 
lated  plants  have  greater  competition 
with  plants  regulated  under  the  Central 
Arkansas  order  than  with  Texas  regu¬ 
lated  plants.  These  unregulated  plants 
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distribute  milk  in  14  Arkansas  counties, 
one  of  which  is  in  the  Central  Arkansas 
marketing  area.  On  the  basis  of  this 
record,  it  would  appear  that  if  Texarkana 
were  to  be  included  in  a  Federal  order 
marketing  area  it  would  be  more  appro¬ 
priate  to  consider  its  inclusion  in  the 
Central  Arkansas  marketing  area.  How¬ 
ever,  this  is  not  the  issue  before  us. 

The  operator  of  one  of  the  Texarkana 
plants  proposed  that  in  the  event  Tex¬ 
arkana  and  the  counties  of  Bowie  and 
Cass  are  added  to  the  merged  marketing 
area,  thereby  causing  regulation  of  the 
plant,  the  marketing  area  should  be  ex¬ 
panded  further  to  include  10  Arkansas 
counties  that  encompass  the  primary 
sales  area  of  the  plant.  These  counties 
are  Columbia,  Hempstead,  Howard, 
Lafayette,  Little  River.  Miller,  Nevada. 
Pike,  Sevier  and  Union.  Since  it  is  con¬ 
cluded  that  the  Texarkana  area  should 
not  be  a  part  of  the  merged  marketing 
area,  the  proposal  concerning  these  10 
Arkansas  counties  becomes  moot  and,  ac¬ 
cordingly,  is  not  considered  further  In 
this  decision. 

Although  some  of  the  route  disposi¬ 
tion  of  regulated  handlers  will  extend 
beyond  the  boundaries  of  the  merged 
marketing  area,  it  is  neither  practical 
nor  reasonable  to  extend  the  regulated 
area  to  cover  all  areas  where  a  handler 
has  or  might  develop  some  route  dis¬ 
position.  Nor  is  it  necessary  to  do  so  to 
accomplish  effective  regulation  under 
the  order.  The  marketing  area  herein 
proposed  is  a  practical  one  in  that  it 
encompasses  the  great  bulk  of  the  fluid 
milk  sales  areas  of  regulated  handlers. 

All  producer  milk  received  at  regulated 
plants  must  be  made  subject  to  classi¬ 
fied  pricing  under  the  order,  however, 
regardless  of  whether  it  is  disposed  of 
within  or  outside  the  marketing  area. 
Otherwise,  the  effect  of  the  order  would 
be  nullified  and  the  orderly  marketing 
process  would  be  jeopardized. 

If  only  a  regulated  handler’s  “in-area” 
sales  were  subject  to  classification,  pric¬ 
ing  and  pooling,  a  regulated  handler  with 
Class  I  sales  both  inside  and  outside  the 
marketing  area  could  assign  any  value 
he  chooses  to  his  outside  sales.  He  there¬ 
by  could  reduce  the  average  cost  of  all 
his  Class  I  milk  below  that  of  other  regu¬ 
lated  handlers  having  all,  or  substan¬ 
tially  all,  of  their  Class  I  sales  within 
the  marketing  area. 

Unless  all  milk  of  such  a  handler  were 
fully  regulated  under  the  order,  he  in 
effect  would  not  be  subject  to  effective 
price  regulation.  The  absence  of  effec¬ 
tive  classification,  pricing  and  pooling  of 
such  milk  would  disrupt  orderly  market¬ 
ing  conditions  within  the  regulated  mar¬ 
keting  area  and  could  lead  to  a  complete 
breakdown  of  the  order.  If  a  pool  han¬ 
dler  were  free  to  value  a  portion  of  his 
milk  at  any  price  he  chooses,  it  would 
be  impossible  to  enforce  uniform  prices 
to  all  fully  regulated  handlers  or  a  uni¬ 
form  basis  of  payment  to  the  producers 
who  supply  the  market. 

It  is  essential,  therefore,  that  the  or¬ 
der  price  all  the  producer  milk  received 
at  a  pool  plant  regardless  of  the  point 
of  disposition. 


4.  (a)  Milk  to  be  priced  and  pooled. 
It  is  necessary  to  designate  clearly  what 
milk  and  which  persons  would  be  subject 
to  the  merged  order.  This  is  accom¬ 
plished  by  providing  definitions  to  de¬ 
scribe  the  persons,  plants  and  milk  to 
which  the  applicable  provisions  of  the 
order  relate. 

The  following  definitions  included  in 
the  proposed  order  will  serve  to  identify 
the  specific  types  of  milk  and  milk  prod¬ 
ucts  to  be  subject  to  regulation  and  the 
persons  and  facilities  involved  with  the 
handling  of  such  milk  and  milk  prod¬ 
ucts.  Definitions  relating  to  handling  and 
facilities  are  “route  disposition,”  “plant,” 
“pool  plant”  and  “nonpool  plant.”  Defi¬ 
nitions  of  persons  include  “producer,” 
“handler,”  “producer-handler”  and  “co¬ 
operative  association.”  Definitions  relat¬ 
ing  to  milk  and  milk  products  include 
“producer  milk,”  “fluid  milk  product,” 
“fluid  cream  product,”  “filled  milk”  and 
“other  source  milk.”  A  number  of  these 
definitions  were  of  particular  issue  at 
the  hearing  and  are  discussed  below. 

Plant.  A  “plant”  definition  should  be 
provided  for  the  purpose  of  designating 
the  type  of  milk  handling  facilities  to 
which  the  order  provisions  would  apply. 
A  plant  would  be  the  land,  buildings, 
facilities,  and  equipment  constituting  a 
single  operating  unit  at  which  milk  or 
milk  products  are  received,  processed 
or  packaged.  Separate  facilities  without 
stationary  storage  tanks  which  are  used 
only  as  a  reload  point  for  transferring 
bulk  milk  from  one  tank  truck  to  an¬ 
other  would  not  be  a  plant.  Similarly, 
separate  facilities  used  as  intermediary 
distribution  points  in  the  disposition  of 
packaged  fluid  milk  products  would  not 
be  plants. 

The  “plant”  definitions  in  the  Corpus 
Christi,  North  Texas  and  South  Texas 
orders  provide  that  milk  transferred 
from  one  truck  to  another  at  reload 
points  must  be  identifiable  as  receipts 
from  specific  farmers  until  it  is  received 
at  a  plant.  Also,  the  North  Texas  and 
South  Texas  orders  do  not  preclude  re¬ 
load  points  from  containing  storage 
tanks.  The  Austin-Waco,  Central  West 
Texas  and  San  Antonio  orders  do  not  de¬ 
fine  a  “plant.” 

Under  the  provisions  adopted  herein, 
producer  milk  would  be  priced  at  the 
plant  where  it  is  physically  received.  It  is 
necessary,  then,  to  have  guidelines  for 
determining  whether  or  not  certain  milk 
handling  facilities  should  be  considered 
as  a  plant.  It  is  not  intended  under  this 
order  that  facilities  used  only  for  the  re¬ 
loading  of  milk  from  one  tank  truck  to 
another  be  the  pricing  point  for  milk  so 
handled.  These  facilities  must  be  dis¬ 
tinguishable,  however,  from  facilities  at 
which  milk  handled  is  to  be  priced. 

It  is  not  the  usual  nature  for  a  reload 
point  to  have  stationary  storage  tanks 
for  the  holding  of  milk  for  one  or  two 
days.  Rather,  it  is  customary  for  milk 
that  has  been  picked  up  at  the  farm  by 
several  tank  trucks  to  be  brought  to  the 
reload  point  and  transferred  directly  to  a 
large  over-the-road  tank  truck  for  move¬ 
ment  to  processing  plants.  Accordingly, 
the  absence  of  any  stationary  storage 


tanks  is  a  reasonable  means  of  distin¬ 
guishing  a  reload  facility  from  a  plant. 

Situations  could  arise  where  the  indi¬ 
vidual  producer  identity  for  milk  handled 
at  reload  points  is  lost.  Some  of  the  milk 
on  a  farm  pick-up  tanker  could  be  re¬ 
loaded  onto  an  over-the-road  tank  truck 
and  delivered  to  a  pool  plant  while  the 
remaining  milk  on  the  farm  truck  is  held 
overnight  in  a  tank  truck  and  perhaps 
transported  to  a  nonpool  plant  the  next 
day.  In  this  situation,  it  is  not  possible  to 
know  which  producer’s  milk  was  de¬ 
livered  to  which  plant  on  which  day.  It 
is  necessary,  nonetheless,  for  the  order 
to  provide  for  the  pricing  of  the  milk  of 
these  dairy  farmers  at  a  plant  location. 
The  reload  facility,  not  qualifying  as  a 
plant,  cannot  be  the  pricing  location  in 
this  case  for  such  milk. 

As  described  later  in  this  decision,  it  is 
provided  that  milk  picked  up  at  a  pro¬ 
ducer’s  farm  during  the  month  in  a  tank 
truck  owned  and  operated  by,  or  under 
the  control  of,  a  handler  (including  a  co¬ 
operative  association  in  its  capacity  as  a 
bulk  tank  handler)  but  which  is  not  re¬ 
ceived  at  a  plant  until  the  following 
month  shall  be  considered  as  having 
been  received  by  the  handler  during  the 
month  in  which  it  is  picked  up  at  the  pro¬ 
ducer’s  farm  and  shall  be  priced  at  the 
location  of  the  plant  where  the  milk  is 
physically  received  in  the  following 
month. 

Except  for  the  treatment  of  milk 
picked  up  at  a  producer’s  farm  in  one 
month  that  is  not  delivered  to  a  plant 
until  the  following  month,  the  adminis¬ 
trative  guidelines  now  in  effect  in  the  six 
markets  under  consideration,  rather 
than  the  order  provisions  suggested  by 
proponent,  should  be  relied  upon  in  ap¬ 
plying  the  order  provisions  under  the 
milk  handling  situation  just  described. 
These  guidelines,  which  are  discussed 
later  in  more  detail  under  the  heading 
“Definition  of  a  receipt.”,  are  being  used 
by  market  administrators  for  a  number 
of  orders  in  applying  order  provisions 
to  various  milk  receiving  operations. 
These  guidelines  provide  that  under  the 
conditions  described  above  the  milk  of 
individual  producers  would  be  prorated 
between  the  plants  at  which  their  com¬ 
mingled  milk  was  received. 

Pool  plant.  Essential  to  the  operation 
of  a  marketwide  pool  is  the  establish¬ 
ment  of  minimum  performance  require¬ 
ments  to  distinguish  between  those 
plants  substantially  engaged  in  serving 
the  fluid  needs  of  the  regulated  mar¬ 
ket  and  those  plants  that  do  not  serve 
the  market  in  a  way  or  to  a  degree  that 
warrants  their  sharing  (by  being  in¬ 
cluded  in  the  pool)  in  the  Class  I  uti¬ 
lization  of  the  market.  The  pooling 
standards  for  distributing  plants,  sup¬ 
ply  plants,  and  cooperative  balancing 
plants  that  are  contained  in  the  at¬ 
tached  order  would  carry  out  this  con¬ 
cept  under  present  marketing  condi¬ 
tions. 

The  “pool  plant”  definition  adopted 
herein  sets  forth  all  of  the  requirements 
that  a  plant  must  meet  in  order  to  be 
defined  as  a  pool  plant.  For  this  reason, 
definitions  of  a  “distributing  plant”  and 
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a  “supply  plant,”  as  proposed  by  the 
merger  proponent,  are  not  provided  in 
the  attached  order.  Reference  is  made  in 
this  decision  to  such  types  of  plants, 
nevertheless,  since  the  adopted  pooling 
standards  relate  to  plants  performing 
different  types  of  functions  in  the  mar¬ 
ket. 

A  requirement  common  to  all  types  of 
pool  plants  is  that  the  plants  be  ap¬ 
proved  by  a  duly  constituted  regulatory 
agency  for  the  handling  of  Grade  A 
milk.  The  term  “regulatory  agency,” 
rather  than  the  term  “health  author¬ 
ity,”  which  has  been  commonly  used  in 
the  Texas  orders  for  some  time,  is  a 
more  appropriate  term  at  the  present 
time.  The  agency  responsible  for  ap¬ 
proving  a  plant  for  the  handling  of 
Grade  A  milk  may  not  always  be  desig¬ 
nated  as  a  health  authority.  In  some 
states,  for  example,  this  function  is  the 
responsibility  of  the  State  Department 
of  Agriculture. 

The  following  discussion  sets  forth 
the  pooling  standards  that  should  apply 
to  the  several  different  types  of  plants. 
To  facilitate  the  discussion,  it  is  con¬ 
venient  to  note  at  this  point  that  the 
pooling  standards  for  a  distributing 
plant  or  a  supply  plant  provide  that  the 
plant’s  required  association  with  the 
market  shall  be  measured  in  terms  of 
the  proportion  of  its  receipts  that  is 
disposed  of  from  the  plant.  In  this  case, 
such  receipts  should  include  producer 
milk  that  is  diverted  from  the  plant  to 
other  plants.  Although  diverted  milk  is 
not  physically  received  at  the  plant  from 
which  diverted,  it  is,  nevertheless,  an 
integral  part  of  the  plant’s  supply  of 
milk. 

A  cooperative  objected  to  this  pooling 
standard  in  its  exceptions  to  the  rec¬ 
ommended  decision.  It  indicated  that  a 
plant  operator  could  decide  not  to  have 
milk  being  diverted  from  the  plant  by 
the  cooperative  included  in  the  plant’s 
receipts.  Should  this  occur  with  little 
advance  notice,  the  cooperative  claimed, 
the  cooperative  might  be  unable  to  make 
delivery  arrangements  that  would  keep 
the  milk  pooled  on  the  market.  The  co¬ 
operative  asked  that  milk  diverted  by  a 
cooperative  association  not  be  included 
in  any  plant’s  receipts  in  determining 
whether  a  plant  has  met  the  order’s  pool¬ 
ing  standards. 

Without  associating  producer  milk 
with  some  pool  plant,  the  pooling  stand¬ 
ards  are  weakened.  Such  standards  are 
intended  to  insure  that  the  milk  sup¬ 
plies  eligible  to  share  in  the  Class  I  pro¬ 
ceeds  in  the  pool  are  those  that  have  a 
reasonable  association  with  the  Class  I 
market.  Diverted  milk  that  is  not  asso¬ 
ciated  with  a  specific  plant  is,  in  effect, 
a  "floating”  supply  of  milk  that  may  be 
used  for  manufacturing  irrespective  of 
the  limitations  that  the  pooling  stand¬ 
ards  are  intended  to  place  on  the  amount 
of  milk  that  may  be  associated  with  the 
pool  for  other  than  Class  I  uses. 

It  should  be  noted  also  that  milk  di¬ 
verted  to  a  pool  supply  plant  from  a 
pool  distributing  plant  should  not  be 
included  in  the  supply  plant’s  receipts 
for  the  purpose  of  measuring  the  sup¬ 


ply  plant’s  association  with  the  market. 
The  quantity  of  milk  so  diverted  would 
be  included  in  the  distributing  plant’s 
receipts  in  order  to  measure  this  plant’s 
association  with  the  market.  Since  such 
milk  would  be  considered  a  part  of  the 
distributing  plant’s  regular  supply,  it 
should  not  be  considered  as  a  receipt  at 
the  supply  plant  for  pool  plant  qualifi¬ 
cation.  If  the  inclusion  of  such  milk  in 
the  supply  plant’s  receipts  for  pooling 
purposes  resulted  in  the  plant  not  meet¬ 
ing  the  shipping  standard  of  the  order, 
the  supply  plant’s  manufacturing  facili¬ 
ties  might  not  be  available  to  the  market. 
For  the  same  reason,  milk  diverted  to  a 
pool  supply  plant  from  an  other  order 
plant  for  manufacturing  likewise  should 
not  be  included  in  the  supply  plant’s  re¬ 
ceipts  for  pooling  purposes. 

Thus,  when  referring  herein  to  a 
plant’s  receipts  used  in  computing  pool¬ 
ing  percentages,  it  is  intended  that  such 
receipts  include  producer  milk  diverted 
from  the  plant.  Also,  it  is  intended  in 
the  case  of  a  supply  plant  that  its  re¬ 
ceipts  not  include  milk  diverted  to  the 
plant. 

Under  the  adopted  pooling  standards, 
any  plant  approved  for  the  handling  of 
Grade  A  milk  would  be  a  pool  plant  if 
during  the  month  its  total  route  disposi¬ 
tion  equals  50  percent  or  more  of  its 
Grade  A  receipts  of  fluid  milk  products 
and  its  route  disposition  in  the  market¬ 
ing  area  equals  at  least  10  percent  of  such 
receipts.  Two  plants  of  a  handler  that 
each  meet  the  10  percent  requirement  but 
not  the  50  percent  requirement  still  could 
qualify  as  pool  plants  if  the  combined 
route  disposition  of  such  plants  is  50  per¬ 
cent  or  more  of  the  combined  Grade  A 
receipts  at  such  plants.  As  under  the 
present  orders,  route  disposition  of  a 
plant  would  be  exclusive  of  any  disposi¬ 
tion  of  filled  milk. 

These  pooling  standards  for  distribut¬ 
ing  plants  are  basically  the  same  as  those 
proposed  by  the  cooperative  association 
advocating  the  merger.  Except  for  the 
unit  pooling  arrangement  contained  only 
in  the  North  Texas  order,  the  adopted 
standards  are  the  same  as  those  now  ap¬ 
plicable  under  the  North  Texas,  South 
Texas,  and  Corpus  Christi  orders.  The 
pooling  standards  under  the  Austin - 
Waco.  Central  West  Texas,  and  San  An¬ 
tonio  orders  differ  in  various  respects, 
most  notably  with  respect  to  the  absence 
of  any  total  route  disposition  require¬ 
ment.  There  is  no  indication,  however, 
that  the  adopted  pooling  standards  would 
cause  any  distributing  plants  now  regu¬ 
lated  under  the  six  orders  to  lose  their 
status  as  fully  regulated  plants. 

The  operator  of  a  South  Texas  distrib¬ 
uting  plant  urged  a  relaxation  of 
the  pooling  standards  for  distrib¬ 
uting  plants.  He  proposed  lowering  the 
in-area  route  disposition  requirement  to 
5  percent  of  total  route  disposition,  and 
lowering  the  total  route  disposition  re¬ 
quirement  to  30  or  35  percent  of  the 
plant’s  total  receipts.  Proponent  stated 
that  the  lower  pooling  requirements  are 
necessary  to  impede  an  unregulated  dis¬ 
tributing  plant  operator  from  distribut¬ 
ing  relatively  small  amounts  of  milk  In 


the  marketing  area  at  unrealistically  low 
prices  and  thereby  disrupt  the  pricing 
structure  of  the  entire  market. 

Requiring  that  a  pool  distributing 
plant  dispose  of  at  least  50  percent  of 
its  Grade  A  receipts  on  routes  is  con¬ 
sistent  with  the  general  supply  situa¬ 
tion  for  the  area  under  consideration. 
Except  during  the  months  of  seasonally 
heavy  production,  milk  supplies  in  Texas 
are  somewhat  short  relative  to  the 
demand  in  the  area  for  Class  I  milk.  It 
is  essential  in  this  circumstance  that 
available  milk  supplies  in  the  market 
be  channeled  primarily  into  fluid  uses. 
For  this  reason,  a  pool  distributing  plant 
in  this  market  should  be  primarily  en¬ 
gaged  in  the  fluid  milk  business  and 
not  in  the  manufacture  of  milk  prod¬ 
ucts.  Accordingly,  the  proposal  to  lower 
the  total  route  disposition  requirements 
to  30  to  35  percent  should  not  be 
adopted. 

An  exception  to  this  50  percent  dis¬ 
position  requirement  has  been  appli¬ 
cable  for  some  time  under  the  North 
Texas  order  and  should  be  continued 
under  the  merged  order.  A  handler  who 
is  affected  by  this  provision  operates 
two  plants — one  at  Dallas  and  one  at 
Fort  Worth — that  are  presently  regu¬ 
lated  under  the  North  Texas  order.  The 
Dallas  plant  has  a  very  high  Class  I 
utilization.  The  Fort  Worth  plant  does 
not  have  sufficient  Class  I  utilization  to 
qualify  as  a  pool  distributing  plant  on 
the  basis  of  its  own  performance.  How¬ 
ever,  the  two  plants  qualify  on  the  basis 
of  their  combined  utilization. 

This  provision  should  be  limited  in  its 
application  to  only  two  plants  of  a 
handler.  With  the  merger  of  orders, 
several  handlers  will  be  operating  more 
than  two  distributing  plants  under  the 
single  order.  Without  the  adopted  limi¬ 
tation,  such  handlers  might  be  encour¬ 
aged  to  combine  all  of  their  plants  into 
a  unit  and  develop  manufacturing  op¬ 
erations.  As  just  indicated,  milk  sup¬ 
plies  should  be  channeled  primarily  into 
fluid  uses. 

A  plant  distributing  less  than  10  per¬ 
cent  of  its  receipts  inside  the  marketing 
area  should  not  be  a  fully  regulated 
distributing  plant  under  the  merged 
order.  Such  regulation  is  not  necessary 
to  assure  the  orderly  marketing  of  milk 
in  the  proposed  market. 

As  described  earlier  in  the  findings  on 
marketing  area,  there  are  two  partially 
regulated  distributing  plants  at  Texar¬ 
kana  that  distribute  milk  in  the  present 
North  Texas  marketing  area.  The  op¬ 
erators  of  these  plants  pay  their  dairy 
farmers  somewhat  less  than  the  North 
Texas  Class  I  price  for  milk  distributed 
on  routes.  Several  witnesses  expresed 
concern  that  in  this  situation  regulated 
handlers  cannot  compete  effectively  with 
the  Texarkana  plants  for  fluid  sales  in 
the  marketing  area  unless  the  Texar¬ 
kana  plants  become  fully  regulated.  For 
this  reason,  it  was  proposed  that  the 
distributing  plant  pooling  standards  be 
lowered  to  the  point  where  even  very 
limited  sales  in  the  marketing  area  from 
these  plants  would  cause  them  to  become 
fully  regulated. 
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The  two  Texarkana  plants  are  the  only 
unregulated  distributing  plants  known 
to  have  any  association  with  the  pro¬ 
posed  Texas  market,  or  expected  to  have 
in  the  future.  The  record  does  not  indi¬ 
cate  that  sales  in  the  marketing  area  by 
these  plants  are  causing  disorderly  mar¬ 
keting  conditions.  Payment  provisions 
applicable  to  such  plants  are  contained 
in  the  attached  order  to  assure  that 
route  disposition  in  the  marketing  area 
from  the  plants  is  treated  in  such  a  way 
as  to  minimize  any  buying  advantage  on 
raw  milk  that  these  plants  might  have 
relative  to  fully  regulated  handlers.  In 
these  circumstances,  a  lower  in-area 
sales  requirement  than  that  adopted 
herein  is  unnecessary,  and  the  proposal 
for  such  is  denied. 

For  the  same  reasons,  the  proposal  by 
the  merger  proponent  to  base  the  mini¬ 
mum  in-area  route  disposition  require¬ 
ment  on  the  plant’s  total  route  disposi¬ 
tion  during  the  month  rather  than  on 
the  plant’s  Grade  A  receipts  should  not 
be  adopted.  The  effect  of  this  proposal 
would  be  to  lower  the  in-area  sales  re¬ 
quirement.  As  indicated,  this  is  unneces¬ 
sary  under  the  present  circumstances 
for  the  maintenance  of  orderly  market¬ 
ing. 

A  handler  who  operates  distributing 
plants  regulated  under  the  North  Texas 
and  South  Texas  orders  as  well  as  one 
of  the  unregulated  distributing  plants 
at  Texarkana  proposed  that  any  dis¬ 
tributing  plant  located  outside  the  mar¬ 
keting  area  be  a  nonpool  plant.  It  was 
proposed  that  only  the  portion  of  the 
plant’s  route  disposition  that  is  in  the 
marketing  area  be  subject  to  regulation. 
The  only  reason  given  for  the  adoption 
of  such  a  provision  was  that  a  similar 
provision  is  contained  in  a  New  York 
State  milk  order  that  regulates  the  han¬ 
dling  of  milk  in  the  Niagara  Frontier 
market. 

The  essence  of  this  proposal  is  not 
whether  regulation  is  to  be  based  on  the 
location  of  the  distributing  plant  but 
rather  whether  full  regulation  should 
apply  to  a  plant  that  has  distribution 
both  inside  and  outside  the  marketing 
area.  A  plant  could  be  located  inside  the 
marketing  area  but  exempt  from  regula¬ 
tion  on  its  out-of-area  distribution  and 
the  regulatory  effect  would  be  the  same 
as  under  the  handler’s  proposal. 

Under  the  adopted  provisions,  a  plant 
primarily  engaged  in  the  fluid  milk  dis¬ 
tribution  business  would  be  a  pool  plant 
if  it  has  route  disposition  in  the  market¬ 
ing  area  equal  to  at  least  10  percent  of  its 
Grade  A  receipts.  If  the  plant’s  in-area 
sales  are  less  than  this,  the  plant  would 
be  subject  to  regulation  on  only  its  in- 
area  sajes.  In  this  latter  case,  the  plant, 
with  its  limited  degree  of  association  with 
the  regulated  market,  is  not  a  major 
competitive  factor  for  fully  regulated 
handlers  whose  sales  are  largely  or  en¬ 
tirely  in  the  marketing  area.  Thus,  the 
plant  need  not  be  fully  regulated.  How¬ 
ever,  to  minimize  any  price  advantage 
that  the  plant  might  have  on  the  limited 
in-area  sales,  the  order  would  require  a 
pool  payment  on  such  sales  equal  to  the 
difference  between  the  order’s  Class  I 


and  blend  prices.  As  an  alternative,  the 
plant  could  pay  its  dairy  farmers  the 
classified  use  value  for  all  receipts.  These 
payment  arrangements  have  been  ap¬ 
plicable  under  the  marketwide  pool  or¬ 
ders  in  Texas  for  many  years. 

It  is  necessary,  however,  that  a  plant, 
wherever  located,  that  distributes  10  per¬ 
cent  or  more  of  its  receipts  in  the  mar¬ 
keting  area  be  subject  to  full  regulation 
on  all  of  its  Class  I  distribution,  includ¬ 
ing  that  which  is  outside  the  marketing 
area.  If  only  the  plant’s  in-area  sales 
were  subject  to  order  pricing,  the  op¬ 
erator  of  the  plant  could  assign  any 
value  he  might  choose  to  his  out-of-area 
sales.  He  thereby  could  reduce  the  aver¬ 
age  cost  of  all  his  Class  I  milk  below  that 
of  fully  regulated  handlers  having  all  of 
their  Class  I  sales  within  the  market¬ 
ing  area.  Unless  his  route  sales  both  in¬ 
side  and  outside  the  marketing  area  were 
fully  regulated  under  the  order,  the  plant 
operator  in  effect  would  not  be  subject 
to  effective  price  regulation.  It  would  not 
be  possible  in  this  circumstance  to  en¬ 
force  uniform  class  prices  with  respect  to 
those  handlers  who  are  in  substantial 
competition  with  one  another.  The  ab¬ 
sence  of  effective  pricing  would  disrupt 
orderly  marketing  conditions  within  the 
regulated  marketing  area  and  could  lead 
to  a  complete  breakdown  of  the  order. 

In  his  exceptions  to  the  recommended 
decision,  the  proponent  handler  opposed 
the  Acting  Administrator’s  conclusions 
on  this  issue.  The  handler’s  exceptions 
provide  no  basis,  however,  for  taking  a 
different  position  on  this  matter. 

Any  plant  approved  for  the  handling 
of  Grade  A  milk  that  does  not  qualify  as 
a  pool  distributing  plant  should  be  a 
pool  plant  in  any  month  in  which  50  per¬ 
cent  or  more  of  its  receipts  of  Grade  A 
milk  from  dairy  farmers  and  coopera¬ 
tives  acting  as  bulk  tank  handlers  is 
transferred  in  the  form  of  bulk  fluid 
milk  products  to  pool  distributing  plants. 
A  plant  that  was  pooled  on  this  basis 
during  the  month  of  November  should 
be  required  in  December,  however,  to  ship 
only  15  percent  of  its  receipts  to  qualify 
as  a  pool  plant  that  month.  Similarly,  a 
15  percent  shipping  requirement  should 
apply  in  August  in  the  case  of  a  supply 
plant  that  was  pooled  in  the  preceding 
month  of  July.-  A  plant  which  was 
pooled  by  virtue  of  its  shipments  in  each 
of  the  months  of  September  through 
January  should  be  accorded  pool  plant 
status  during  the  following  months  of 
February  through  July  regardless  of  its 
shipments  to  distributing  plants  during 
such  months. 

A  supply-type  plant  that  does  not 
otherwise  qualify  as  a  pool  plant  under 
any  order  should  be  permitted  to  be  a 
pool  plant  under  this  order  in  any  month 
in  which  50  percent  or  more  of  its  re¬ 
ceipts  of  Grade  A  milk  from  dairy 
farmers  and  cooperatives  acting  as 
bulk  tank  handlers  is  transferred  in  the 
form  of  bulk  fluid  milk  products  to  dis¬ 
tributing  plants  fully  regulated  under 
Federal  milk  orders,  if  the  quantity 
transferred  to  distributing  plants  pooled 
under  this  order  exceeds  the  quantity 
transferred  to  distributing  plants  regu¬ 


lated  under  any  one  of  the  other  Federal 
orders.  A  plant  pooled  on  this  basis  dur¬ 
ing  the  month  of  November  should  be 
required  in  December  to  ship  only  15 
percent  of  its  receipts  to  qualify  as  a 
pool  plant.  However,  such  shipments 
must  be  to  distributing  plants  pooled 
under  the  Texas  order.  A  similar  15  per¬ 
cent  shipping  requirement  should  apply 
in  August  in  the  case  of  a  plant  that  was 
pooled  in  the  preceding  month  of  July.  A 
plant  which  was  continually  pooled  in 
each  of  the  months  of  September 
through  January  should  be  accorded 
pool  plant  status  during  the  following 
months  of  February  through  July  re¬ 
gardless  of  its  shipments  to  distributing 
plants  during  such  months.  A  plant 
qualifying  on  this  basis  that  was  not 
pooled  in  each  of  the  months  of  Septem¬ 
ber  through  January  should  be  permitted 
to  be  pooled  on  the  basis  of  this  50  per¬ 
cent  combined  shipping  concept  during 
the  months  of  February  through  July 
only  if  the  plant  was  pooled  in  at  least 
three  of  the  preceeding  months  of  Sep¬ 
tember  through  January. 

Several  different  proposals  were  made 
by  producer  groups  and  proprietary 
handlers  regarding  the  appropriate 
pooling  standards  for  supply  plants.  The 
cooperative  proposing  the  merger  urged 
that  the  pool  supply  plant  provisions  of 
the  North  Texas  order,  with  certain 
modifications,  be  continued  under  the 
merged  order.  The  North  Texas  order 
now  provides  that  a  supply  plant  be 
pooled  during  any  month  in  which  50 
percent  or  more  of  its  receipts  is  shipped 
to  pool  distributing  plants  and  assigned 
“reserve  supply  credit.”  *  A  supply  plant 
also  is  pooled  during  any  month  in  which 
15  percent  or  more  of  its  receipts  is 
moved  to  pool  distributing  plants  and 
assigned  reserve  supply  credit  if  such 
month  is  the  last  month  of  a  period  of 
four  or  less  consecutive  months  during 
which  the  plant  shipped  an  average  of 
50  percent  or  more  of  its  receipts  to  pool 
distributing  plants  and  to  which  reserve 
supply  credit  was  assigned.  A  supply 
plant  that  is  pooled  during  each  of  the 
months  of  September  through  December 
under  the  North  Texas  order  is  afforded 
automatic  pool  plant  status  for  the  fol¬ 
lowing  months  of  January  through  Au¬ 
gust,  although  in  August  it  must  ship  at 
least  15  percent  of  its  receipts  of  Grade 
A  milk  and  have  reserve  supply  credit 
assigned  to  it. 

Proponent  would  modify  these  pro¬ 
visions,  however,  to  include  December  as 
a  month  in  which  automatic  pool  plant 
status  applies  and  add  January  as  a 
qualifying  month.  The  cooperative  indi¬ 
cated  that  because  of  the  holiday  season 
and  the  closing  of  schools  the  demand 
for  milk  in  December  is  less  and  ship¬ 
ments  of  milk  to  distributors  by  supply 
plants  should  not  be  required  that 
month.  Proponent  contended  that  in 


2  "Reserve  supply  credit”  Is  a  reflection  of 
how  much  Class  I  utilization  is  available  at 
a  distributing  plant  for  assignment  to  milk 
received  from  supply  plants.  Receipts  directly 
from  farms  have  first  priority  on  the  distrib¬ 
uting  plant’s  Class  I  utilization. 
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January,  however,  demand  for  milk  is 
strong  and  supply  plant  shipments  are 
needed. 

The  cooperative  also  proposed  that 
any  supply  plant  having  automatic  pool 
plant  status  during  certain  months 
should  not  be  able  to  pool  during  any  of 
such  months  more  than  150  percent  of 
the  monthly  average  quantity  of  milk  it 
pooled  during  the  applicable  qualifying 
months.  Proponent  stated  that  this 
would  prevent  the  operator  of  such  plant 
from  adding  producers  during  the  flush 
production  months  when  there  is  not  a 
need  for  additional  milk  on  the  market. 

A  distributing  plant  operator  regula¬ 
ted  under  the  South  Texas  order  and  a 
cooperative  association  that  operates  a 
supply  plant  proposed  that  a  supply 
plant  should  ship  during  each  of  the 
qualifying  months  in  the  fall  at  least  75 
percent  of  its  receipts  to  pool  distributing 
plants  if  it  is  to  have  automatic  pooling 
status  during  the  flush  production 
months.  Also,  they  would  delete  the  North 
Texas  order  provision  that  allows  a  sup¬ 
ply  plant  to  be  pooled  on  the  basis  of 
limited  shipments  during  the  month  if 
shipments  during  a  given  period  encom¬ 
passing  such  month  average  at  least  50 
percent  of  the  plant’s  receipts. 

These  parties  testified  that  the  more 
stringent  pooling  requirements  are  nec¬ 
essary  to  assure  that  a  supply  plant  is 
not  associated  with  the  market  for  pur¬ 
poses  of  “loading”  the  pool.  They  main¬ 
tained  that  milk  production  in  Texas  is 
generally  adequate  for  supplying  con¬ 
sumers  in  the  proposed  marketing  area 
and  that  the  higher  pooling  standards 
are  necessary  to  discourage  the  associa¬ 
tion  of  supply  plants  outside  the  State 
with  the  Texas  market. 

A  distributing  plant  operator  regula¬ 
ted  under  the  Corpus  Christi  order  testi¬ 
fied  that  only  supply  plants  located  in 
Texas  should  be  afforded  the  opportunity 
to  obtain  automatic  pool  plant  status. 
The  handler  indicated  that  this  is  nec¬ 
essary  to  assure  that  a  supply  plant  has 
a  meaningful  association  with  the  mar¬ 
ket. 

Pour  supply  plants  are  regulated  under 
the  separate  orders,  each  of  which  is  op¬ 
erated  by  a  cooperative  association. 
Plants  at  Blum  and  Houston,  Texas,  are 
regulated  under  the  South  Texas  order. 
A  plant  at  Falfurrias,  Texas,  is  pooled 
under  the  Corpus  Christi  order,  while  a 
plant  at  Wichita,  Kansas,  is  regulated 
under  the  San  Antonio  order.  These 
plants  s6rve  the  important  function  of 
assembling  milk  supplies  from  producers' 
farms  for  shipment  to  pool  distributing 
plants. 

Supply  plant  pooling  standards  for  the 
merged  order  should  assure  that  supply 
plants  associated  with  the  market  will 
make  milk  available  to  distributing 
plants  at  the  times  and  in  the  quantities 
needed.  The  pooling  standards  adopted 
herein  are  designed  to  provide  this  as¬ 
surance. 

The  shipping  requirements  set  forth 
in  the  attached  order,  except  for  the 
months  of  August  and  December,  are  the 
same  as  the  minimum  shipping  require¬ 
ments ’now  applicable  in  the  separate 


orders  under  which  the  existing  four 
pool  supply  plants  are  now  regulated. 
There  is  no  indication  that  the  present 
50  percent  standard  has  not  served  the 
intended  purpose  of  identifying  an  ap¬ 
propriate  association  of  supply  plants 
with  the  market  and  insuring  sufficient 
milk  supplies  for  distributing  plants.  In 
fact,  shipments  from  these  plants  to  pool 
distributing  plants  have  not  been  limited 
to  the  minimum  quantities  and  months 
required  for  pooling  such  plants.  Contin¬ 
uation  under  the  merged  order  of  the 
50  percent  shipping  requirement  should 
assure  that  supply  plants  pooled  under 
the  order  are  adequately  associated  with 
the  market. 

Notwithstanding,  the  demand  for  sup¬ 
ply  plant  milk  is  not  as  great  in  some 
months  as  others.  To  avoid  unnecessary, 
as  well  as  uneconomical,  movements  of 
milk  to  the  market  merely  to  assure  the 
continued  pooling  of  a  plant,  the  merged 
order  should  require  in  certain  months 
only  limited  shipments  to  distributing 
plants,  and  in  other  months  no  ship¬ 
ments,  for  those  plants  with  an  estab¬ 
lished  association  with  the  market. 

If  a  supply  plant  is  pooled  under  the 
order  in  each  of  the  months  of  Septem¬ 
ber  through  January,  it  should  be  des¬ 
ignated  as  a  pool  plant  for  the  following 
months  of  February  through  July  irre¬ 
spective  of  its  shipments  to  pool  distrib¬ 
uting  plants  or  plants  regulated  under 
another  order.  The  plant  should  be  ac¬ 
corded  nonpool  plant  status  during  this 
February-July  period,  however,  if  such 
status  is  elected  by  the  plant  operator 
or  if  the  plant  loses  its  approval  to  han¬ 
dle  Grade  A  milk. 

The  demand  for  supply  plant  milk  is 
usually  less  during  the  months  of  season¬ 
ally  heavy  milk  production  than  during 
the  other  months.  Also,  demand  tends  to 
drop  during  the  summer  with  the  clos¬ 
ing  of  schools.  With  nearby  milk  supplies 
generally  more  adequate  during  the  Feb¬ 
ruary-July  period  relative  to  consumer 
demand,  distributing  plants  need  not  rely 
as  much  on  supply  plants  for  a  full  sup¬ 
ply  of  milk.  Thus,  no  minimum  shipments 
should  be  required  in  the  months  of  Feb¬ 
ruary  through  July  for  a  plant  that  was 
a  pool  supply  plant  during  the  qualifying 
months. 

Although  it  was  proposed  by  the 
merger  proponent  that  August  and  De¬ 
cember  be  included  in  the  months  of 
automatic  pooling,  but  with  limited  ship¬ 
ments  required  in  August,  it  is  concluded 
that  a  pool  supply  plant  should  be  re¬ 
quired  to  ship  at  least  15  percent  of  its 
receipts  to  pool  distributing  plants  in 
both  months.  This  lower  shipping  per¬ 
centage  should  apply  only  to  those  plants 
that  were  pooled  during  the  immediately 
preceding  month  and  should  reflect  only 
shipments  to  pool  distributing  plants. 
Unless  this  procedure  is  followed  a  plant 
could  become  pooled  on  the  market  on 
an  opportune  basis  with  little  or  no  com¬ 
mitment  of  milk  supplies  for  fluid  use. 
The  plant’s  dairy  farmer  suppliers  would 
share,  nevertheless,  in  the  Class  I  pro¬ 
ceeds  of  the  fluid  market. 

During  the  latter  part  of  August,  the 
opening  of  schools  causes  an  increase  in 


demand  for  fluid  milk.  At  the  same  time, 
milk  production  is  beginning  its  seasonal 
decline.  The  demand  for  supply  plant 
milk  in  August  is  thus  somewhat  greater 
than  in  the  earlier  months  of  automatic 
pooling. 

The  situation  in  December,  although 
nearly  the  reverse  of  the  August  situa¬ 
tion,  still  results  in  about  the  same  need 
for  supply  plant  milk.  In  December,  the 
demand  for  milk  is  reasonably  strong 
during  the  first  part  of  the  month.  De¬ 
mand  falls  off  considerably  during  the 
latter  part  of  the  month,  however,  with 
the  closing  of  schools  and  the  holiday 
season.  Also,  handlers  tend  to  reduce 
their  milk  inventories  to  a  minimum  on 
December  31. 

Proponent  maintained  that  no  ship¬ 
ments  should  be  required  from  pool  sup¬ 
ply  plants  in  December  because  of  the 
decline  in  the  demand  for  milk.  How¬ 
ever,  the  total  demand  for  milk  in  De¬ 
cember  is  as  great  as  it  is  in  August.  For 
the  months  of  August  1972  and  1973,  the 
percent  of  producer  milk  used  in  Class  I 
in  the  six  markets  combined  was  73  and 
75  percent,  respectively.  For  the  follow¬ 
ing  December  of  each  year,  the  compar¬ 
able  utilization  percentage  was  78  and 
74  percent,  respectively.  Also  proponent’s 
deliveries  of  member  milk  to  distribut¬ 
ing  plants  in  the  six  markets  combined 
in  December  1972  were  86  percent  of  its 
total  member  milk  on  these  markets, 
while  in  August  1973  such  deliveries  were 
81  percent  of  the  total. 

It  is  also  appropriate  to  pool  under  the 
merged  order  in  any  of  the  months  of 
September  through  January  a  plant  not 
otherwise  meeting  the  pooling  require¬ 
ments  of  this  or  any  other  Federal  order 
if  its  combined  shipments  to  distribut¬ 
ing  plants  fully  regulated  under  Federal 
orders  are  50  percent  or  more  of  its  re¬ 
ceipts  from  dairy  farmers  and  coopera¬ 
tives  in  their  capacity  as  bulk  tank 
handlers  and  greater  shipments  are 
made  to  distributing  plants  regulated 
under  this  order  than  to  distributing 
plants  regulated  under  any  one  of  the 
other  Federal  orders. 

The  cooperative  association  advocat¬ 
ing  the  merger  operates  a  plant  located 
at  Hillsboro,  Kansas,  which  for  several 
years  had  been  regulated  as  a  coopera¬ 
tive  balancing  plant  under  either  the 
North  Texas  or  South  Texas  order.  As 
described  later  in  this  decision,  the  pool¬ 
ing  provisions  adopted  herein  would  pre¬ 
clude  the  pooling  of  this  plant  as  a  co¬ 
operative  balancing  plant  under  the 
merged  order.  On  the  basis  of  its  pres¬ 
ent  operations,  the  plant  also  would  not 
meet  the  supply  plant  pooling  standards 
adopted  herein  under  which  50  percent 
of  the  receipts  must  be  shipped  to  dis¬ 
tributing  plants  in  the  Texas  market. 

Because  of  its  location  some  400  miles 
from  the  adopted  marketing  area,  the 
Hillsboro  plant  functions  essentially  as  a 
supply  plant  rather  than  as  a  balancing 
plant.  Most  of  the  Kansas  production 
that  is  delivered  to  Texas  distributing 
plants  is  received  first  at  the  Hillsboro 
plant.  There  it  is  reloaded  onto  other 
trucks  for  delivery  to  the  market.  This 
plant  also  supplies  substantial  quantities 
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of  milk  to  distributing  plants  regulated 
under  other  Federal  orders,  e.g.,  Kansas 
City,  Memphis,  Oklahoma  Metropolitan, 
Central  Arkansas,  Texas  Panhandle, 
Fort  Smith,  and  Wichita.  During  the 
months  of  September,  October,  and  No¬ 
vember  1972  and  January  1973  for  ex¬ 
ample,  the  plant’s  monthly  shipments  to 
distributing  plants  regulated  under  these 
particular  orders  plus  the  six  orders  to 
be  merged  ranged  from  88  to  99  percent 
of  the  plant’s  receipts  of  producer  milk. 
Producer  milk  not  needed  by  distributors 
is  retained  at  the  plant  for  manufactur¬ 
ing. 

The  Hillsboro  plant  is  relied  upon  for 
furnishing  milk  to  Texas  distributing 
plants.  This  is  particularly  so  during  the 
fall  months  when  production  normally 
declines  and  milk  must  be  imported  into 
Texas  from  outside  production  areas. 
During  the  months  of  September,  Octo¬ 
ber  and  November  1972  and  January 
1973,  shipments  from  this  plant  to  dis¬ 
tributing  plants  that  would  be  regulated 
under  the  merged  order  ranged  from  22 
to  66  percent  of  its  producer  receipts.  To 
assure  the  availability  of  such  milk,  the 
cooperative  operating  the  plant  regularly 
maintains  Texas  health  approval  for  a 
number  of  its  Kansas  members  and  the 
Hillsboro  plant. 

In  view  of  these  supply  arrangements 
that  have  existed  for  several  years,  it 
must  be  recognized  that  the  Hillsboro 
plant  serves  an  important  supply  plant 
function  for  this  market  even  though  its 
shipments  to  Texas  distributing  plants 
usually  are  somewhat  less  than  50  per¬ 
cent  of  its  Grade  A  receipts.  When  total 
shipments  from  this  plant  meet  the  50 
percent  shipping  requirement  (based  on 
its  deliveries  to  all  Federal  order  mar¬ 
kets).  this  plant  should  be  pooled,  nev¬ 
ertheless,  under  the  Texas  order  if  the 
plant  has  the  greatest  association  with 
the  Texas  market.  Even  though  ship¬ 
ments  to  all  Federal  order  markets 
would  be  used  for  qualifying  purposes, 
the  50  percent  standard  would  assure 
that  the  plant  is  performing  a  supply 
function.  Such  a  plant  would  not  be 
able  to  associate  with  the  market  for 
other  than  fluid  uses  any  greater  propor¬ 
tion  of  its  receipts  than  supply  plants 
that  ship  only  to  Texas  distributing 
plants.  Qualifying  shipments  should  be 
limited  in  this  case  to  those  made  to  dis¬ 
tributing  plants  regulated  under  Federal 
orders.  Only  under  this  arrangement  can 
there  be  any  reasonable  assurance  that 
the  plant  is  basically  supplying  milk  for 
fluid  uses. 

It  also  must  be  recognized  that  to  as¬ 
sure  orderly  marketing  in  Texas  some 
reasonable  means  must  be  provided  to 
accommodate  the  pooling  in  the  Federal 
order  system  of  Grade  A  milk  supplies 
that  are  available  for  fluid  use  in  several 
markets.  Otherwise,  such  supplies  could 
become  a  disruptive  factor  in  Federally 
regulated  markets  such  as  the  combined 
Texas  market.  It  is  presumed  that  such 
milk  will  be  pooled  under  one  order  or 
another  irrespective  of  the  uneconomic 
adjustments  that  may  need  to  be  made 
by  a  cooperative  in  the  handling  of  milk. 
For  example,  the  Hillsboro  plant  pre¬ 


sumably  could  qualify  as  a  pool  supply 
plant  under  the  Texas  order  if  the  co¬ 
operative  were  to  make  the  necessary 
Class  I  outlets  available  by  taking  the 
Texas  production  that  normally  would 
be  going  directly  to  distributing  plants  in 
Texas  and  moving  it  instead  to  the  co¬ 
operative’s  Muenster  and  Sulphur 
Springs  plants  for  manufacturing.  This 
would  be  an  uneconomic  handling  ar¬ 
rangement  and  it  should  not  be 
encouraged. 

Over  the  years  the  cooperative  operat¬ 
ing  the  Hillsboro  plant  has  closed  some 
of  its  smaller,  less  efficient,  supply-type 
plants  and  has  consolidated  the  milk 
supplies  in  a  few  large  plants  that  oper¬ 
ate  much  more  efficiently.  These  plants 
(e.g.,  Hillsboro)  perform  the  same  vital 
supply  function  as  the  smaller  plants  did 
previously.  In  the  case  of  the  Hillsboro 
plant,  it  performs  this  function  for  sev¬ 
eral  markets.  To  the  extent  that  such  a 
plant  has  a  greater  association  with  this 
market  than  it  does  with  any  other  mar¬ 
ket,  it  is  appropriate  that  this  order 
permit  the  pooling  of  such  a  plant  if  it 
delivers  at  least  50  percent  of  its  Grade 
A  receipts  to  distributing  plants  regu¬ 
lated  under  Federal  orders.  This  pooling 
provision  will  recognize  the  uniqueness 
of  the  Hillsboro  operation  and  at  the 
same  time  will  provide  definitive  stand¬ 
ards  for  the  pooling  of  any  other  plant 
under  similar  circumstances.  This  will 
promote  the  orderly  and  efficient  mar¬ 
keting  of  milk  in  the  merged  marketing 
area. 

In  recognition  of  the  reduced  perform¬ 
ance  requirements  prescribed  for  supply 
plants  in  the  months  of  August  and  De¬ 
cember  and  to  insure  the  continuing 
integrity  of  regulation,  it  is  appropriate 
to  require  that  the  prescribed  15  per¬ 
cent  shipping  requirement  to  distrib¬ 
uting  plants  under  this  order  must  be 
met  and  in  each  such  month  the  plant 
may  pool  under  such  reduced  shipment 
only  if  the  plant  held  pool  status  in  the 
immediately  preceding  month.  Such  a 
plant  which  was  continuously  pooled  un¬ 
der  the  merged  order  in  the  months  of 
September  through  January  should  be 
accorded  automatic  pooling  status  in  the 
months  of  February  through  July  under 
the  identical  terms  as  that  accorded 
regular  pool  supply  plants. 

Because  the  shipments  made  to  the 
market  from  such  a  plant  can  be  sub¬ 
stantially  less  than  the  50  percent  re¬ 
quired  for  regular  supply  plants,  it  is 
not  practical  to  permit  a  plant  to  other¬ 
wise  pool  under  the  combined  shipping 
concept  during  the  flush  production 
months  unless  such  plant  was  pooled  in 
at  least  3  of  the  preceding  months  of 
September  through  January.  Only  in 
such  circumstances  will  the  plant  have 
demonstrated  an  association  with  the 
market  sufficient  to  permit  pooling  dur¬ 
ing  the  flush  months  under  the  com¬ 
bined  shipping  concept.  Unless  these 
safeguards  are  prescribed,  it  is  likely 
that  the  merged  order  would  provide  a 
haven  for  pooling  that  milk  not  other¬ 
wise  qualifying  for  pooling  under  other 
orders. 


In  their  exceptions  to  the  recom¬ 
mended  decision,  a  South  Texas  handler 
and  a  cooperative  association  contended 
that  the  adopted  pooling  standards  for 
plants,  and  particularly  those  that  might 
apply  to  the  Hillsboro  plant,  would  con¬ 
tinue  to  permit  the  association  of  un¬ 
needed  milk  supplies  with  the  Texas 
market.  Exceptors  claimed  that  although 
the  present  pooling  standards  would  be 
changed,  the  same  plants  and  milk  sup¬ 
plies  now  pooled  under  the  individual 
orders  would  still  be  pooled  under  the 
merged  order.  It  was  their  position  that 
these  milk  supplies  are  substantially  in 
excess  of  the  Class  I  needs  of  the  Texas 
market  and  that  no  more  than  a  20 
percent  reserve  should  be  carried  in  the 
pool.  They  reiterated  their  position 
taken  at  the  hearing  that  the  Hillsboro 
plant  has  been  inappropriately  pooled  in 
Texas  and  that  the  milk  supplies  asso¬ 
ciated  with  the  plant  actually  have  more 
association  with  other  markets  and 
should  not  be  pooled  under  the  Texas 
order. 

As  already  set  forth  herein,  it  is  con¬ 
cluded  that  the  Hillsboro  plant  should 
not  be  permitted  to  be  pooled  as  a  coop¬ 
erative  balancing  plant  since  it  actually 
operates  in  the  customary  manner  of 
supply  plants.  The  present  supply  plant 
pooling  standards  are  modified,  however, 
to  recognize  the  particular  operations  of 
the  Hillsboro  plant  relative  to  the  supply¬ 
ing  of  milk  to  other  markets  as  well  as 
to  the  Texas  market.  There  is  no  cer¬ 
tainty,  of  course,  that  this  plant  will 
meet  these  standards.  However,  should 
the  Hillsboro  plant  or  any  other  plant 
meet  such  standards,  the  plant  would  be 
reasonably  associated  with  the  Texas 
market.  It  is  reemphasized  that  such  a 
plant  would  not  be  able  to  associate  with 
the  market  for  other  than  fluid  uses  any 
greater  proportion  of  its  receipts  than 
supply  plants  that  ship  only  to  Texas 
distributing  plants. 

The  pooling  standards  adopted  herein 
are  not  designed  to  necessarily  lessen  the 
amount  of  milk  that  may  be  associated 
with  the  area  under  consideration.  The 
milk  supplies  now  being  pooled  under  the 
six  orders  are  in  reasonable  balance  with 
the  Class  I  needs  of  the  markets.  During 
the  1972  and  1973  short- production 
months  of  September,  October  and  No¬ 
vember,  for  example,  producer  receipts 
in  the  present  six-market  area  were  117 
percena  and  121  percent,  respectively, 
of  the  total  Class  I  use  of  handlers.  This 
is  at  least  the  minimum  amount  of  re¬ 
serve  milk  that  customarily  needs  to  be 
associated  with  the  Texas  market.  This 
means,  of  course,  that  on  an  annual  ba¬ 
sis  the  market  reserve  will  be  somewhat 
greater  because  of  the  normal  seasonal 
increase  in  milk  production  without  a 
corresponding  increase  in  demand. 

Certain  transitional  provisions  are 
needed  in  the  merged  order  to  assure 
that  supply  plants  that  have  demon¬ 
strated  an  adequate  association  with  the 
individual  markets  included  in  the  mer¬ 
ger  will  be  eligible  under  the  merged 
order  for  automatic  pooling  through 
July  1975,  as  well  as  for  limited  shipping 
privileges  in  August  1975.  For  this  pur- 
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pose,  such  eligibility  shall  be  deemed  to 
have  been  established  if  the  plant  was  a 
pool  supply  plant  under  any  of  the  six 
orders  to  be  merged  (or  any  combina¬ 
tion  thereof)  during  the  months  of  Sep¬ 
tember,  October  and  November  1974. 
Each  of  the  six  orders  now  bases 
automatic  pool  plant  status  on  at  least 
these  three  months. 

The  adoption  of  proposals  to  limit 
automatic  pool  plant  status  to  only  those 
supply  plants  that  are  located  in  Texas 
or  that  shipped  at  least  75  percent  of 
their  receipts  to  distributing  plants  dur¬ 
ing  the  qualifying  months  would  result  in 
an  inconsistent  set  of  pooling  standards 
for  supply  plants  associated  with  the 
proposed  Texas  market.  Any  supply 
plant  shipping  no  more  than  50  percent 
of  its  receipts  to  distributing  plants  reg¬ 
ulated  under  any  order  during  the 
qualifying  months  could  be  pooled  under 
the  order  in  such  months.  At  the  same 
time,  however,  supply  plants  desiring 
automatic  pooling  status  would  have  to 
ship  at  least  75  percent  of  their  receipts 
during  the  same  months.  The  purpose 
of  the  pooling  standards  for  supply 
plants  is  to  assure  that  such  plants  as¬ 
sociated  with  the  market  will  make  milk 
available  to  distributing  plants  for  fluid 
use.  There  is  no  need  during  the  qualify¬ 
ing  months  to  have  certain  supply  plants 
make  75  percent  of  their  milk  available 
while  other  plants  make  50  percent  avail¬ 
able. 

The  point  could  be  raised,  of  course, 
that  in  this  case  all  supply  plants  should 
be  subject  to  the  proposed  75  percent 
shipping  requirement.  There  was  no 
demonstration  on  the  record,  however, 
that  a  shipping  standard  at  this  level  is 
necessary  to  assure  that  supply  plants 
will  make  adequate  quantities  of  milk 
available  to  distributing  plants  for  fluid 
use. 

Whether  located  inside  or  outside 
Texas,  any  supply  plant  that  has  met  the 
minimum  shipping  requirement  during 
the  qualifying  months  has  demonstrated 
a  bona  fide  association  with  the  market. 
If  a  plant  has  established  this  associa¬ 
tion  with  the  market,  there  is  no  basis 
for  precluding  automatic  pooling  status 
for  the  plant  just  because  it  may  be 
located  outside  Texas. 

As  noted  earlier,  a  supply  plant  that 
has  been  pooled  under  the  San  Antonio 
order  for  an  extended  period  of  time  is 
located  at  Wichita,  Kansas.  This  plant 
has  had  a  regular  association  with  the 
market.  If  it  continues  to  have  the  same 
association  with  the  proposed  Texas 
market,  there  is  no  reason  to  deny  this 
plant  automatic  pooling  status  just  be¬ 
cause  it  is  located  outside  Texas. 

Continuation  of  the  North  Texas  order 
provision  that  allows  a  supply  plant  to  be 
pooled  on  the  basis  of  shipments  during 
the  month  equal  to  15  percent  of  its 
receipts  if  shipments  during  a  given  pe¬ 
riod  encompassing  such  month  average 
at  least  50  percent  of  the  plant’s  receipts 
is  not  necessary  under  present  market 
conditions.  Proponent  urged  its  adoption 
under  the  merged  order  but  did  not  re¬ 
late  the  need  for  this  provision  to  any 
current  market  situation. 


This  provision  was  added  to  the  North 
Texas  order  in  1955  to  accommodate  a 
situation  involving  a  number  of  produc¬ 
ers  in  Missouri  and  Arkansas  and  the 
pooling  of  their  milk  on  the  North  Texas 
market  through  a  supply  plant  at  Monett, 
Missouri.  These  producers  had  a  different 
seasonal  variation  in  production  of  milk 
as  compared  with  other  producers  on  the 
market  and  it  was  concluded  that  be¬ 
cause  of  this  the  Monett  plant  would 
have  difficulty  meeting  the  50  percent 
pooling  requirement  during  each  of  four 
qualifying  months  even  though  the  milk 
from  these  more  distant  producers  was 
needed  to  meet  the  market’s  year-round 
fluid  requirements.® 

Although  the  Monett  plant  is  not  on 
the  market,  there  is  no  indication  that 
the  seasonal  variation  in  milk  pro¬ 
duction  by  other  distant  producers  differs 
significantly  from  the  seasonal  variation 
of  nearby  producers  or  that  any  of  the 
present  supply  plants  would  have  diffi¬ 
culty  meeting  the  50  percent  pooling 
standard  during  each  of  the  qualifying 
months.  For  the  months  of  August  and 
December,  the  order  already  would  re¬ 
quire  qualifying  shipments  of  only  15 
percent  if  the  supply  plant  was  pooled 
in  the  previous  month.  Thus,  the  only 
time  such  a  provision  could  have  any 
practical  application  would  be  during 
the  months  of  February  through  July. 
These  are  the  months  when  the  demand 
for  supply  plant  milk  is  expected  to  be 
the  lowest  and  the  order  should  not  con¬ 
tain  a  provision  that  would  encourage 
the  pooling  of  new  supply  plants  during 
such  months  by  lowering  the  pooling 
standards. 

The  proposal  to  limit  the  quantity  of 
milk  a  supply  plant  with  automatic  pool¬ 
ing  status  could  associate  with  the  mar¬ 
ket  during  the  months  of  February 
through  July  should  not  be  adopted.  The 
purpose  of  the  proposal  is  to  discourage 
the  adding  of  milk  to  the  pool  during  the 
flush  production  months  when  usually 
it  would  not  be  needed  for  fluid  use.  This 
could  be  easily  done  by  a  supply  plant 
with  automatic  pooling  status  since  it 
would  not  have  to  meet  any  shipping  re¬ 
quirements  in  these  months.  Although 
this  concept  has  merit,  it  is  concluded 
that  the  attachment  of  unneeded  supplies 
to  the  market  can  be  precluded  more 
effectively  through  the  use  of  a  “dairy 
farmer  for  other  markets”  provision. 
This  is  described  in  detail  in  the  discus¬ 
sion  on  the  definition  of  a  “producer.” 

Qualification  as  a  pool  supply  plant 
should  not  be  contingent  on  the  assign¬ 
ment  of  “reserve  supply  credit”  to  the 
plant’s  shipments  to  pool  distributing 
plants.  Such  a  requirement  is  now  con¬ 
tained  in  the  North  Texas  order  and  was 
proposed  for  the  merged  order.  The  other 
five  orders  under  consideration  do  not 
establish  a  supply  plant’s  pool  status  on 
this  basis. 

“Reserve  supply  credit”  is,  in  essence,  a 
reflection  of  how  much  need  there  is  at 


*  Official  notice  Is  taken  of  the  Acting 
Secretary's  decision  issued  September  13, 
1955,  with  respect  to  the  North  Texas  milk 
order  (20  FR  6969). 


a  pool  distributing  plant  for  supply  plant 
milk.  It  is  only  through  shipments  to  a 
pool  distributing  plant,  of  course,  that  a 
supply  plant  can  become  associated  with 
the  market.  Under  this  provision,  any 
supply  plant  that  can’t  find  a  Class  I  out¬ 
let  for  nearly  half  of  its  Grade  A  receipts 
from  farms  cannot  qualify  as  a  pool 
plant. 

Reserve  supply  credit  is  determined 
monthly  by  substracting  from  the  quan¬ 
tity  of  Class  I  milk  at  the  distributing 
plant  any  Class  I  sales  to  other  pool 
plants  and  then  subtracting  a  quantity 
of  milk  equal  to  85  percent  of  the  milk 
received  from  producers  and  from  co¬ 
operatives  acting  as  bulk  tank  handlers. 
Any  remaining  Class  I  use  is  the  reserve 
supply  credit  available  for  assignment 
to  supply  plant  shipments.  Only  those 
shipments  to  which  such  credit  is  as¬ 
signed  can  count  toward  qualifying  a 
supply  plant  for  pool  plant  status. 

There  is  little  basis  under  present  con¬ 
ditions  for  including  the  reserve  supply 
credit  provision  in  the  merged  order.  The 
supply  plants  now  regulated  under  the 
separate  orders  are  not  subject  to  a  re¬ 
serve  supply  credit  provision.  There  is  no 
indication,  however,  that  these  plants  do 
not  have  a  bona  fide  association  with 
the  markets  where  regulated.  Moreover, 
the  location  adjustment  provisions 
adopted  herein  will  have  essentially  the 
same  impact  on  a  supply  plant’s  ability 
to  qualify  as  a  pool  plant  as  does  the  re¬ 
serve  supply  credit.  Under  these  pro¬ 
visions,  supply  plant  operators  would  be 
granted  a  transportation  credit  basically 
just  on  those  shipments  to  distributing 
plants  that  are  needed  for  Class  I  use. 
As  under  the  reserve  supply  credit  pro¬ 
vision,  receipts  at  a  distributing  plant 
directly  from  producers  or  a  cooperative 
acting  as  a  bulk  tank  handler  have  first 
priority  on  the  distributing  plant’s  Class 
I  utilization.  Thus,  the  location  adjust¬ 
ment  provisions  will  tend  to  result  in 
supply  plant  shipments  being  made  only 
when  there  is  a  Class  I  outlet  for  the 
milk. 

The  merged  order  should  provide  for 
the  pooling  of  a  “balancing”  plant  oper¬ 
ated  by  a  cooperative  association  if  dur¬ 
ing  the  month  60  percent  or  more  of  the 
milk  of  the  cooperative’s  member  pro¬ 
ducers  is  physically  received  at  pool  dis¬ 
tributing  plants  from  farms  or  by  trans¬ 
fer  from  the  cooperative’s  balancing 
plants  for  which  pool  status  is  requested. 
The  60  percent  requirement  should  be 
exclusive  of  the  cooperative’s  member 
milk  handled  through  pool  supply  plants. 
Such  pool  status  should  be  limited  to 
those  plants  that  are  located  in  the  mar¬ 
keting  area  and  approved  by  a  duly  con¬ 
stituted  regulatory  agency  for  disposition 
of  Grade  A  milk  in  the  marketing  area. 
The  plant  should  nbt  be  a  pool  balancing 
plant  if  it  meets  the  pooling  standards  for 
distributing  plants  or  supply  plants  under 
any  Federal  order. 

The  cooperative  association  advocating 
the  merger  proposed  that  the  North 
Texas  and  South  Texas  order  provisions 
for  pooling  a  cooperative  balancing  plant 
be  continued  under  the  merged  order, 
but  with  certain  modifications.  The 
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orders  now  provide  for  the  pooling  of  a 
cooperative  balancing  plant  if  50  percent 
or  more  of  the  milk  of  the  cooperative’s 
member  producers  is  received  at  pool  dis¬ 
tributing  plants  by  transfer  from  the 
cooperative’s  balancing  plants  or  directly 
from  farms.  Proponent’s  modifications 
would  increase  the  delivery  requirement 
for  the  months  of  August  through  No¬ 
vember,  January  and  February  to  60  per¬ 
cent  and  would  require  that  the  milk 
handled  at  the  plant  be  eligible  for  dis¬ 
position  in  the  marketing  area. 

Proponent  indicated  that  the  continued 
pooling  of  its  balancing  plants  is  essential 
to  the  orderly  marketing  of  its  member 
milk  and  to  the  assurance  of  adequate 
and  dependable  supplies  of  milk  for  han¬ 
dlers.  It  claimed  tha'„  such  plants  per¬ 
form  a  balancing  function  for  the  market 
by  receiving  for  manufacture  any  milk 
not  needed  by  distributors  because  of 
changes  in  consumer  demand,  weekend 
surpluses,  or  seasonal  increases  in  pro¬ 
duction  and  by  having  available  reserve 
supplies  of  regulated,  Texas-approved 
milk  for  shipment  to  distributors  during 
the  short  production  season  or  at  times 
of  peak  demand.  Proponent  contended 
that  such  balancing  functions  could  not 
be  carried  out  effectively  or  efficiently  if 
its  balancing  plants  now  associated  with 
the  individual  markets  were  to  operate  as 
pool  supply  plants  or  nonpool  plants 
under  the  merged  order. 

Other  parties  urged  somewhat  more 
restrictive  pooling  standards  for  coopera¬ 
tive  balancing  plants.  A  handler  under 
the  Corpus  Christi  order  proposed  that 
a  pool  balancing  plant  should  be  located 
in  the  marketing  area,  as  now  required 
by  the  Corpus  Christi  order.  The  handler 
contended  that  without  this  requirement 
out-of-area  balancing  plants  with  little 
or  no  real  association  with  the  market 
could  be  pooled  under  the  merged  order, 
thereby  dissipating  the  pool  proceeds. 

A  South  Texas  distributing  plant  op¬ 
erator  and  a  cooperative  that  operates 
a  South  Texas  supply  plant  likewise  pro¬ 
posed  that  a  pool  balancing  plant  be 
located  in  the  marketing  area.  These 
parties  also  proposed  that  the  pooling 
of  a  cooperative  balancing  plant  be  con¬ 
tingent  on  the  cooperative  having  at  least 
75  percent  of  the  milk  of  its  member 
producers  delivered  to  pool  distributing 
plants. 

It  was  the  position  of  these  South 
Texas  handlers  that  the  present  North 
Texas  and  South  Texas  pooling  provi¬ 
sions  for  balancing  plants  do  not  assure 
that  such  plants  have  a  meaningful  asso¬ 
ciation  with  the  market  and  that  such 
provisions  should  not  be  continued  in 
their  present  form.  The  handlers  con¬ 
tended  that  provisions  originally  in¬ 
tended  to  permit  the  pooling  of  milk 
legitimately  associated  with  the  market 
have  been  used  in  such  a  way  as  to  add 
unneeded  milk  supplies  to  various  Texas 
markets.  They  claimed  that  milk  pro¬ 
duction  in  Texas  is  generally  sufficient 
for  the  proposed  Texas  market  and  that 
manufacturing  plants  within  the  State 
are  fully  adequate  for  the  handling  of  the 
market’s  excess  milk.  In  these  circum¬ 
stances,  it  was  contended,  any  pooling 


of  cooperative  balancing  plants  that  do 
not  meet  specific  performance  standards 
should  be  limited  to  plants  located  in  the 
marketing  area.  The  handlers  also  con¬ 
tended  that  in  the  absence  of  perform¬ 
ance  requirements  for  balancing  plants 
an  additional  safeguard  is  needed  to  as¬ 
sure  that  milk  handled  at  such  plants 
is  an  essential  part  of  the  market  supply. 
Adoption  of  the  75  percent  delivery  re¬ 
quirement,  it  was  claimed,  would  pro¬ 
vide  this  assurance. 

There  are  four  cooperative  balancing 
plants  now  pooled  under  the  separate 
orders,  all  of  which  are  operated  by  the 
cooperative  association  proposing  the 
merger.  Three  plants  are  located  in  the 
proposed  Texas  marketing  area — at 
Muenster,  Sulphur  Springs  and  San  An¬ 
tonio.  The  other  plant  is  at  Hillsboro, 
Kansas.  Until  recenlty,  all  four  plants 
had  manufacturing  facilities.  Such  facili¬ 
ties  at  the  San  Antonio  plant  are  no 
longer  used. 

The  Muenster  plant  historically  has 
been  associated  with  the  North  Texas 
market,  although  the  plant  did  shift  to 
the  South  Texas  market  in  September 
and  October  1972.  For  many  years,  the 
Sulphur  Springs  plant  likewise  was  a  pool 
plant  under  the  North  Texas  order.  Soon 
after  the  inception  of  the  South  Texas 
order  in  late  1968,  however,  the  plant 
became  a  South  Texas  pool  plant  and 
has  since  been  regulated  in  that  market 
much  of  the  time.  It  did  shift  back  to  the 
North  Texas  market  during  March  1969- 
April  1970  and  in  June  1972.  In  recent 
years,  the  San  Antonio  plant  has  been 
a  pool  plant  under  the  South  Texas  order 
in  most  months.  On  a  few  occasions,  the 
plant  was  pooled  under  either  the  San 
Antonio  or  Corpus  Christi  orders.  The 
Hillsboro  plant  first  became  associated 
with  the  Texas  area  in  December  1970 
when  it  became  pooled  under  the  South 
Texas  order.  It  retained  pool  status  un¬ 
der  that  order  until  August  1973  when 
it  shifted  to  the  North  Texas  market. 

The  Muenster  and  Sulphur  Springs 
plant  operations  typify  the  usual  concept 
of  cooperative  balancing  plants.  The  two 
manufacturing  plants  are  located  in  a 
heavy  production  area  from  which  milk 
is  normally  moved  directly  from  produc¬ 
ers’  farms  to  distributing  plants  for  fluid 
use.  When  some  of  the  milk  of  producers 
is  not  needed  by  distributors,  such  as  on 
weekends  or  during  the  flush  production 
months,  it  is  moved  directly  from  farms 
to  the  balancing  plants  for  manufactur¬ 
ing.  The  plants  also  are  relied  upon  by 
distributors  as  a  source  of  supplemental 
supplies  when  the  normal  farm-to-dis- 
tributlng  plant  deliveries  are  not  ade¬ 
quate  for  current  bottling  needs.  Accord¬ 
ingly,  such  plants,  or  other  plants  in  the 
marketing  area  that  are  performing 
similar  balancing  functions,  should  be 
accorded  pool  plant  status  if  60  percent 
or  more  of  the  milk  of  the  cooperative’s 
member  producers  is  delivered  to  pool 
distributing  plants. 

Pool  status  for  such  plants  will  facili¬ 
tate  the  efficient  handling  of  reserve  milk 
associated  with  the  fluid  market.  When 
milk  of  some  producers  who  regularly 
supply  the  market  is  temporarily  not 


needed  by  distributors,  their  milk  can  be 
pooled  by  delivery  to  the  balancing  plant. 
The  plant  thus  is  an  assured  outlet  for 
reserve  milk  without  involving  arrange¬ 
ments  under  which  the  producers’  milk 
would  need  to  be  diverted  from  dis¬ 
tributing  plants  in  order  to  keep  the  milk 
pooled  on  the  market.  This  is  an  ap¬ 
propriate  method  of  carrying  reserve 
milk  in  the  market  pool  provided  reason¬ 
able  standards  are  established  to  assure 
that  the  milk  is  truly  a  reserve  supply 
associated  with  the  fluid  market. 

Pool  status  for  such  plants  will  facil¬ 
itate  also  the  transfer  of  milk  from  co¬ 
operative  balancing  plants  to  pool  dis¬ 
tributing  plants.  Although  milk  should 
be  moved  when  possible  directly  from 
the  farm  to  distributing  plants,  there  still 
are  occasions  when  balancing  plants  are 
called  upon  for  supplemental  supplies. 
This  may  be  due  to  surges  in  demand  or 
limited  holding  capacity  at  distributing 
plants.  If  the  balancing  plants  are  not 
pool  plants,  such  interplant  transfers 
would  be  treated  at  the  pool  distributing 
plants  as  a  receipt  of  other  source  milk, 
although  the  milk  received  at  the  balanc¬ 
ing  plants  normally  would  be  largely 
from  producers  regularly  supplying  the 
market.  This  would  be  costly,  of  course, 
to  the  purchasing  handler  and  inequit¬ 
able  to  the  producers  whose  milk  was  re¬ 
ceived  at  the  balancing  plant. 

Only  those  plants  located  in  the  pro¬ 
posed  Texas  marketing  area  should  be 
eligible  for  pooling  under  the  pool  balanc¬ 
ing  plant  provisions.  The  marketing  area 
proposed  herein  encompasses  virtually 
all  of  the  distributing  plants  that  are 
expected  to  be  pooled  under  the  merged 
order,  as  well  as  a  very  substantial  part 
of  the  production  area  for  the  proposed 
market.  For  example,  in  May  1973,  over 
80  percent  of  the  total  producer  milk  on 
the  six  markets  combined  was  from  dairy 
farms  located  in  the  proposed  marketing 
area.  In  this  situation,  it  is  only  those 
cooperative  association  plants  located  in 
the  marketing  area  that  can  be  expected 
to  perform  the  typical  market  balancing 
functions  as  described  above. 

Requiring  a  pool  balancing  plant  to  be 
located  in  the  marketing  area  would  pre¬ 
clude,  of  course,  the  Hillsboro  plant  from 
being  a  pool  balancing  plant  under  the 
merged  order.  Unlike  the  Muenster  and 
Sulphur  Springs  plants,  the  Hillsboro 
plant  is  located  about  400  miles  from  the 
adopted  marketing  area  and  functions 
substantially  as  a  supply  plant.  As  in¬ 
dicated  earlier,  most  of  the  Kansas 
production  that  is  delivered  to  Texas  dis¬ 
tributing  plants  is  received  first  at  the 
Hillsboro  plant  where  it  is  reloaded  onto 
other  trucks  for  delivery  to  the  market. 
Because  of  the  plant’s  location,  the  Hills¬ 
boro  plant  is  not  in  a  position  to  perform 
the  typical  market  balancing  functions 
that  are  being  performed  by  plants  lo¬ 
cated  in  the  proposed  marketing  area. 
As  already  described,  pooling  provisions 
are  adopted  herein  for  supply-type 
plants  that  should  accommodate  the 
Hillsboro  operation  if  the  plant  demon¬ 
strates  a  reasonable  association  with  the 
Texas  market. 
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The  cooperative  operating  the  Hills¬ 
boro  plant  objected  in  its  exceptions  to 
the  requirement  that  a  pool  balancing 
plant  must  be  located  in  the  marketing 
area  It  claimed  that  this  position  is  con¬ 
trary  to  the  Department’s  earlier  posi¬ 
tion  on  this  issue  when  it  amended  the 
North  Texas  order  in  1966.  The  coopera¬ 
tive  further  claimed  that  the  in-area 
requirement  is  inconsistent  with  the  De¬ 
partment’s  denial  in  this  merger  pro¬ 
ceeding  of  an  in-area  requirement  for 
supply  plants.  It  was  implied  in  the  ex¬ 
ceptions  that  the  Hillsboro  plant,  al¬ 
though  having  an  association  with  the 
Texas  market,  would  not  be  able  to  meet 
the  new  supply  plant  pooling  standards. 
Official  notice  was  requested  of  certain 
attached  data  relative  to  the  receipts  and 
disposition  of  the  Hillsboro  plant  during 
August  through  December  1974. 

With  respect  to  this  latter  point,  all 
interested  parties  must  have  an  oppor¬ 
tunity  to  refute  any  data  offered  for  or 
against  a  proposal.  Because  there  would 
not  be  this  opportunity,  the  data  prof- 
f erred  by  the  cooperative  in  its  excep¬ 
tions  may  not  be  take  into  consideration 
at  this  point  in  the  proceeding. 

It  is  recognized  that  the  position  taken 
herein  on  the  in-area  requirement  for 
balancing  plants  differs  rom  the  Depart¬ 
ment’s  earlier  position  relative  to  the 
North  Texas  market.  The  need  for  cer¬ 
tain  order  provisions,  however,  must  be 
based  on  the  marketing  conditions  pre¬ 
vailing  at  the  time  of  the  hearing.  It  is 
not  unusual  for  pooling  standards  that 
were  found  appropriate  8  or  9  years  ago 
to  become  outdated.  Changed  conditions 
often  require  a  change  in  order  provi¬ 
sions. 

As  concluded  earlier,  a  supply  plant 
meeting  the  prescribed  shipping  require¬ 
ments  of  the  order  will  have  demon¬ 
strated  a  bona  fide  association  with  the 
market.  It  is  not  necessary  to  require 
the  plant  to  be  located  within  some  geo¬ 
graphical  area.  A  pool  balancing  plant, 
on  the  other  hand,  would  not  have  to 
make  any  qualifying  shipments  to  dis¬ 
tributing  plants.  This  necessitates  some 
other  measure  of  association  with  the 
market.  For  the  reasons  already  indi¬ 
cated,  this  should  be  met  in  part  by  hav¬ 
ing  the  plant  located  within  the  Texas 
marketing  area. 

Under  the  circumstances  existing  in 
the  Texas  market,  this  is  a  reasonable 
means  of  delineating  the  area  in  which 
a  balancing  plant  should  be  located  to  be 
eligible  for  pooling.  Some  other  means 
could  be  devised,  of  course,  such  as  re¬ 
quiring  balancing  plants  to  be  within  so 
many  miles  of  certain  basing  points.  As 
noted  earlier,  however,  it  is  within  the 
marketing  area  adopted  herein  that  vir¬ 
tually  all  of  the  distributing  plants  ex¬ 
pected  to  be  pooled  under  the  merged 
order  are  located.  Also,  a  very  major  part 
of  the  milk  supply  for  the  Texas  area  is 
produced  within  the  adopted  marketing 
area.  Those  cooperative  association 
plants  in  the  proximity  of  both  the  dis¬ 
tributing  plants  and  the  major  produc¬ 
tion  area  are  the  plants  in  a  position  of 
performing  the  typical  functions  of  “co¬ 
operative  balancing  plants.”  Presently, 


the  only  existing  plants  meeting  these 
criteria  are  those  now  located  within  the 
marketing  area  adopted  for  the  merged 
order. 

Another  cooperative  operating  in  the 
Texas  market  also  excepted  to  the  in¬ 
area  requirement  for  balancing  plants.  It 
claimed  that  the  pooling  of  such  a  plant 
should  be  contingent  on  the  function 
the  plant  serves  with  respect  to  the  milk 
supply  for  the  market,  which  is  reflected 
in  how  much  of  the  cooperative’s  total 
member  supply  goes  to  distributing 
plants,  and  not  on  the  location  of  the 
plant.  For  the  reasons  previously  set 
forth,  this  position  is  not  adopted. 

It  is  necessary  that  there  be  a  rea¬ 
sonable  demonstration  that  the  milk 
pooled  through  balancing  plants  is  a  part 
of  the  regular  market  supply.  Milk 
should  not  be  permitted  to  be  associated 
with  the  market  merely  for  manufactur¬ 
ing  purposes  since  this  would  reduce  re¬ 
turns  to  producers  and  discourage  the 
production  of  an  adequate  supply  of  milk 
by  producers  regularly  supplying  the 
fluid  market.  Any  performance  require¬ 
ment  for  a  balancing  plant  per  se  would 
be  inconsistent,  of  course,  with  the  bal¬ 
ancing  function  of  the  plant.  For  this 
reason,  the  pooling  of  a  cooperative  bal¬ 
ancing  plant  should  be  contingent  on  its 
function  with  respect  to  the  milk  supply 
for  the  fluid  market  and  this  is  reflected 
in  how  much  of  the  cooperative’s  total 
milk  supply  from  member  producers  is 
furnished  to  pool  distributing  plants. 

Under  present  marketing  conditions,  at 
least  60  percent  of  the  milk  of  member 
producers  should  be  delivered  each 
month  to  pool  distributing  plants  to 
qualify  the  cooperative’s  balancing 
plants  for  pooling.  This  will  assure  a 
substantial  association  of  the  coopera¬ 
tive’s  total  milk  supply  with  the  fluid 
market  and  will  minimize  the  opportu¬ 
nity  to  pool  unneeded  milk  through  bal¬ 
ancing  plants. 

Although  the  cooperative  operating 
the  present  balancing  plants  indicated 
that  a  60  percent  delivery  requirement 
would  be  appropriate  for  certain  months, 
it  urged  that  the  minimum  delivery  re¬ 
quirement  be  set  no  higher  than  50  per¬ 
cent  for  the  months  of  March  through 
July  and  December.  It  is  noted,  however, 
that  during  the  16-month  period  of 
July  1972  through  October  1973  for 
which  record  data  are  available  the  per¬ 
centage  of  the  cooperative’s  member 
milk  in  the  six  markets  that  was  deliv¬ 
ered  to  pool  distributing  plants  was  70 
percent  or  more  in  every  month.  The 
cooperative  contended  that  the  supply  of 
milk  in  the  six  Texas  markets  during 
this  16-month  period  was  low  relative  to 
demand  and  that  performance  in  the 
future  at  such  a  high  level  could  not  nec¬ 
essarily  be  expected.  It  seems  likely  from 
this  16-month  delivery  pattern,  however, 
that  the  60  percent  requirement  could 
be  met  each  month,  even  with  some  in¬ 
crease  in  milk  supplies.  The  60  percent 
standard  adopted  herein  will  insure  the 
integrity  of  the  regulation  by  pooling 
only  that  milk  which  has  a  bona  fide  as¬ 
sociation  with  the  market. 


Adoption  of  the  75  percent  delivery 
requirement,  as  was  proposed  by  certain 
handlers,  could  be  expected,  on  the  other 
hand,  to  jeopardize  the  cooperative’s 
ability  to  qualify  its  Texas  balancing 
plants  for  pool  status.  The  plants  are 
serving  a  valid  balancing  function  for 
the  Texas  area  and  can  be  expected  to 
do  so  in  the  future.  A  performance  re¬ 
quirement  at  the  75  percent  level  is  not 
necessary  to  assure  that  a  reasonable 
proportion  of  the  total  market  supply 
will  be  made  available  for  fluid  use  or  to 
preclude  the  addition  of  substantial  milk 
supplies  solely  for  manufacturing  use. 

Pool  plant  status  should  be  accorded 
only  those  cooperative  balancing  plants 
located  in  the  marketing  area  that  are 
approved  by  a  duly  constituted  regula¬ 
tory  agency  for  disposition  of  Grade 
A  milk  in  the  marketing  area.  Such  a 
provision  is  necessary  to  assure  that  the 
plant  can  be  depended  upon  for  supple¬ 
mental  milk  supplies  when  such  are 
needed  by  distributors.  Since  the  merged 
order  would  not  require  any  minimum 
shipments  to  the  market  from  a  coopera¬ 
tive  balancing  plant,  it  is  conceivable 
that  the  plant  might  not  take  the  neces¬ 
sary  steps  to  maintain  its  health  ap¬ 
proval,  thereby  precluding  the  plant 
from  being  able  to  transfer  milk  to  pool 
distributing  plants. 

It  is  possible  that  a  distributing  plant 
or  a  supply  plant  may  meet  the  pooling 
requirements  of  two  orders  during  the 
same  month.  As  under  the  present  orders, 
the  merged  order  should  provide  certain 
guidelines  for  determining  under  which 
order  the  plant  should  be  regulated. 

A  distributing  plant  that  has  route  dis¬ 
position  in  two  marketing  areas  rea¬ 
sonably  should  be  regulated  in  the 
market  in  which  it  has  the  greater  route 
sales.  However,  if  a  plant  that  has  been 
regulated  under  the  merged  order  should 
have  greater  sales  in  another  market, 
the  plant  should  remain  regulated  under 
the  merged  order  until  the  third 
consecutive  month  in  which  it'  has 
greater  route  disposition  in  the  other 
marketing  area.  This  procedure,  which 
was  proposed  by  the  merger  proponent, 
is  now  provided  in  five  of  the  six  orders 
to  be  merged.  This  provision  obviously 
has  had  relevance  primarily  in  the  deter¬ 
mination  of  which  of  the  Texas  orders  a 
plant  would  be  regulated  under.  Never¬ 
theless,  the  possibility  of  plants  being 
associated  with  the  Texas  market  and 
other  adjacent  markets  does  exist.  Ac¬ 
cordingly,  this  provision  should  be  con¬ 
tinued  under  the  merged  order. 

Pool  status  should  not  apply  to  a  sup¬ 
ply  plant  that  has  automatic  pool  status 
under  another  order  but  also  qualifies 
as  a  pool  plant  under  the  merged  order. 
On  the  other  hand,  a  plant  having  auto¬ 
matic  pool  status  under  the  Texas 
order  should  remain  pooled  under  this 
order  (if  the  plant  operator  chooses  to 
retain  such  status)  even  though  the 
plant  qualifies  for  pooling  status  under 
another  order.  Similarly,  a  supply  plant 
that  only  needs  to  meet  the  15  percent 
performance  requirements  during  the 
months  of  August  and  December  because 
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of  having  met  the  higher  shipping  stand¬ 
ards  in  earlier  months  should  remain 
pooled  under  this  order  even  though  the 
plant  qualifies  for  pooling  under  another 
order.  A  supply  plant  that  qualifies  for 
automatic  pool  plant  status  or  is  eligible 
for  pooling  under  the  15  percent  require¬ 
ment  has  demonstrated  its  primary  as¬ 
sociation  with  this  market.  Accordingly, 
it  should  not  lose  its  pooling  status  dur¬ 
ing  the  months  of  automatic  pooling  be¬ 
cause  of  shipments  to  another  order 
market. 

Two  South  Texas  handlers,  one  of 
whom  operates  a  supply  plant,  proposed 
that  a  supply  plant  that  qualifies  for 
pooling  under  two  orders  be  pooled  in  the 
market  that  has  the  higher  percentage 
of  producer  milk  in  Class  I,  irrespective 
of  the  quantity  of  milk  shipped  to  each 
market.  Proponents  claimed  that  this 
arrangement  would  help  equalize,  rela¬ 
tive  to  Class  I  use,  the  amounts  of  reserve 
milk  being  carried  in  the  two  pools. 

The  proposals  should  not  be  adopted. 
Such  a  provision  could  place  a  supply 
plant  operator  in  a  position  of  not  always 
being  able  to  have  his  plant  pooled  in 
the  market  of  his  choice.  The  Class  I 
utilization  percentage  for  each  market 
may  vary  from  month  to  month  for  any 
number  of  reasons,  including  changes  in 
Class  I  sales  and  production  and  plants 
shifting  in  or  out  of  the  market.  Thus, 
unless  the  Class  I  percentages  of  the  two 
markets  involved  were  substantially 
apart,  the  supply  plant  operator  could 
not  always  be  certain  which  market 
would  have  the  higher  Class  I  utiliza¬ 
tion  each  month. 

Moreover,  in  those  situations  where  a 
supply  plant  in  the  Texas  market  could 
qualify  for  pooling  in  another  market  as 
well,  the  plant  operator  might  be  hesi¬ 
tant  to  offer  any  milk  to  the  other  market 
if  the  Class  I  utilization  in  the  other 
market  were  higher.  This  would  be  par¬ 
ticularly  so  during  the  months  in  which 
the  plant  may  be  qualifying  for  auto¬ 
matic  pool  status  under  the  Texas  order. 
Becoming  pooled  in  the  other  market 
during  any  of  such  months  would  make 
the  plant  ineligible  for  automatic  pool 
status  under  the  Texas  order.  This  situa¬ 
tion  is  not  conducive  to  the  orderly  mar¬ 
keting  of  milk. 

Guidelines  concerning  the  pooling  of 
a  plant  in  one  market  or  the  other  were 
proposed  also  for  a  cooperative  balanc¬ 
ing  plant  that  has  an  association  with 
more  than  one  market  on  the  basis  of 
interplant  transfers.  The  merger  pro¬ 
ponent  suggested  that  such  a  plant  be 
pooled  in  the  market  to  which  the  greater 
quantity  of  milk  is  shipped  from  the 
plant.  The  two  South  Texas  handlers 
just  referred  to  proposed  that  a  balanc¬ 
ing  plant  be  pooled  in  the  market  having 
the  higher  Class  I  utilization,  irrespec¬ 
tive  of  the  quantity  of  milk  shipped  to 
each  market. 

Prom  a  technical  standpoint,  such 
guidelines  would  be  meaningless  under 
the  merged  order.  In  addition  to  the 
other  standards  for  pooling  a  cooperative 
balancing  plant,  the  cooperative  associa¬ 
tion  involved  must  request  pool  plant 
status  for  the  plant  if  it  is  to  be  pooled. 


This  is  the  common  arrangement  under 
Federal  orders  providing  for  the  pooling 
of  balancing  plants.  If  pool  status  is  re¬ 
quested  for  such  a  plant  under  this  order, 
it  must  be  presumed,  of  course,  that  the 
cooperative  would  not  make  a  similar 
request  for  pooling  the  plant  under  some 
other  order.  Without  such  a  request, 
there  would  be  no  basis  under  the  other 
order,  then,  for  pooling  the  plant  as  a 
cooperative  balancing  plant. 

Aside  from  this  point,  however,  the 
degree  of  association  of  a  cooperative 
balancing  plant  with  one  market  or 
another  must  be  considered  in  terms  of 
the  cooperative’s  total  association  of 
member  milk  with  the  market  since  no 
performance  standards  for  the  plant  it¬ 
self  are  normally  required.  As  provided 
herein,  a  balancing  plant  would  be  af¬ 
forded  pool  status  under  the  Texas  order 
only  if  60  percent  or  more  of  the  milk 
of  the  cooperative’s  member  producers 
is  delivered  to  pool  distributing  plants. 
This  represents  a  substantial  association 
of  the  cooperative’s  milk  with  the  mar¬ 
ket,  including  that  which  may  be  handled 
through  the  cooperative’s  balancing 
plant.  Since  the  pooling  standards  for 
cooperative  balancing  plants  would  not 
be  based  upon  minimum  qualifying  ship¬ 
ments  from  the  plant  to  distributing 
plants,  the  quantity  of  milk  transferred 
from  the  balancing  plant  to  any  market 
does  not  in  itself  indicate  the  plant’s 
association  with  such  market.  It  should 
be  noted  that  the  proposed  order  would 
not  pool  a  plant  as  a  cooperative  balanc¬ 
ing  plant  if  it  has  substantial  shipments 
to  distributing  plants  In  a  particular 
market  and  thus  meets  the  pooling 
standards  for  a  supply  plant. 

Nonpool  plant.  The  “nonpool  plant’’ 
definition  now  contained  in  the  South 
Texas  order  should  be  continued  in  the 
merged  order.  This  definition  is  the 
same  as  comparable  definitions  in  the 
other  five  orders  except  for  the  inclu¬ 
sion  of  a  “governmental  agency  plant.” 
This  additional  provision  is  necessary  to 
continue  the  exemption  from  regulation, 
as  now  provided  by  the  South  Texas 
order,  of  a  milk  plant  operated  by  Texas 
A  and  M  University  at  College  Station, 
Texas. 

A  proposal  to  prescribe  nonpool  status 
for  a  certain  handler’s  ice  cream  opera¬ 
tion  should  not  be  adopted.  A  handler 
who  operates  a  distributing  plant  regu¬ 
lated  under  the  South  Texas  order  manu¬ 
factures  ice  cream  in  a  building  that  is 
separate  from  his  distributing  plant  but 
on  the  same  premises.  The  handler  pro¬ 
posed  that  the  order  treat  the  ice  cream 
operation  as  a  nonpool  plant.  Such  treat¬ 
ment,  it  was  claimed,  would  place  the 
handler  on  the  same  competitive  basis 
as  his  competitors  who  manufacture  ice 
cream  in  nonpool  plants  using  unregu¬ 
lated  nonfat  milk  solids  and  buiterfat. 

Although  the  ice  cream  operation  is 
located  in  a  building  that  is  separate 
from  the  fluid  operation,  the  two  build¬ 
ings  are  connected  by  a  pipe  in  which 
cream  and  milk  are  transferred  from  the 
fluid  milk  operation  to  the  ice  cream 
operation.  Proponent  conceded  that  milk 
or  milk  products  conceivably  could  be 
run  through  the  pipe  in  the  reverse  di¬ 


rection.  From  a  practical  standpoint, 
this  physical  structure  is  no  different 
than  if  the  ice  cream  operation  were 
located  in  a  separate  room  within  the 
building  containing  the  fluid  milk  op¬ 
eration.  Moreover,  nonfat  dry  milk 
stored  on  the  premises  is  used  in  both 
the  fluid  and  ice  cream  operations.  To 
preclude  administrative  difficulties  in 
verifying  all  receipts  and  utilization  of 
the  handler  and  in  determining  the 
proper  classification  of  producer  milk 
received  by  him,  the  ice  cream  operation 
should  be  considered  as  a  part  of  the 
distributing  plant’s  total  operation. 

Handler.  The  impact  of  regulation 
under  an  order  is  primarily  on  handlers. 
The  handler  definition  identifies  persons 
who  will  have  responsibility  for  filing  re¬ 
ports  and  making  payments  for  milk 
under  the  merged  order. 

Accordingly,  the  order  should  desig¬ 
nate  handler  status  for  the  following 
persons: 

(1)  The  operator  of  a  pool  plant; 

(2)  A  cooperative  association  with  re¬ 
spect  to  milk  that  is  diverted  for  its 
account; 

(3)  A  cooperative  association  with  re¬ 
spect  to  bulk  tank  milk  picked  up  at  the 
farm  for  delivery  to  a  pool  plant; 

(4)  The  operator  of  a  partially  regu¬ 
lated  distributing  plant; 

(5)  A  producer-handler;  and 

(6)  The  operator  of  an  other  order 
plant  from  which  milk  is  disposed  of  in 
the  market. 

Such  persons  are  now  defined  in  most 
cases  as  handlers  under  the  six  individ¬ 
ual  orders.  It  was  proposed  that  the  des¬ 
ignation  of  such  persons  as  handlers  be 
continued. 

Although  a  cooperative  association 
would  continue  in  certain  situations  to 
be  a  handler  for  farm  bulk  tank  milk 
and  for  diverted  milk,  the  responsibilities 
of  such  a  handler  should  be  somewhat 
different  than  those  now  set  forth  in  the 
individual  orders.  In  the  case  of  bulk 
tank  milk,  a  cooperative  should  be  a  han¬ 
dler  with  respect  to  any  such  milk  which 
it  receives  for  its  account  from  the  farm 
of  a  producer  for  delivery  to  a  pool  plant 
of  another  handler  in  a  tank  truck 
owned  and  operated  by,  or  under  the 
control  of,  such  cooperative.  However, 
should  there  be  a  mutual  arrangement 
between  the  cooperative  and  the  plant 
operator  whereby  the  plant  operator  will 
be  the  handler  for  such  milk  and  will 
purchase  such  milk  on  the  basis  of 
weights  determined  from  its  measure¬ 
ment  at  the  farm  and  butterfat  tests  de¬ 
termined  from  farm  bulk  tank  samples, 
the  cooperative  need  not  act  in  a  han¬ 
dler  capacity  with  respect  to  such  milk. 

When  the  milk  of  any  producer  is 
commingled  in  a  tank  truck  with  that  of 
other  producers,  the  identity  of  the  indi¬ 
vidual  producer’s  milk  is  lost.  The  amount 
of  the  producer’s  milk  in  the  truck  and 
the  butterfat  content  thereof  can  be  de¬ 
termined  only  from  measurement  of  the 
milk  at  the  farm  and  from  milk  samples 
taken  from  the  farm  tank.  After  the 
milk  has  been  pumped  from  the  individ¬ 
ual  producer’s  farm  tank  into  the  tank 
truck  of  the  hauler  and  commingled  with 
the  milk  of  other  producers,  there  is  no 
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opportunity  to  measure,  sample,  or  reject 
the  milk  of  an  individual  producer. 

Much  of  the  milk  received  at  pool 
plants  in  the  Texas  area  is  picked  up 
at  the  farm  in  trucks  owned  or  oper¬ 
ated  by,  or  under  the  control  of,  coopera¬ 
tive  associations.  In  this  case,  it  is  only 
the  association  that  has  the  opportunity 
to  measure  and  sample  the  milk  of  in¬ 
dividual  producers  that  is  received  at  the 
pool  plant.  In  the  absence  of  any  agree¬ 
ment  by  the  plant  operator  to  be  the  han¬ 
dler  for  the  milk,  the  association  neces¬ 
sarily  must  be  the  responsible  handler 
for  the  milk  as  it  leaves  the  farm. 

When  a  cooperative  is  the  handler  for 
farm  bulk  tank  milk,  certain  accounting 
and  payment  procedures  should  apply 
under  the  merged  order  with  respect  to 
such  milk.  As  provided  in  the  attached  or¬ 
der,  the  milk  would  be  considered  as  a  re¬ 
ceipt  of  producer  milk  by  the  cooperative 
at  the  location  of  the  pool  plant  to  which 
the  milk  is  delivered.The  purchase  of  such 
milk  by  the  pool  plant  operator  would  be 
treated  as  an  interhandler  transfer  but 
would  be  classified  pro  rata  with  pro¬ 
ducer  milk  that  the  pool  plant  operator 
may  receive.  The  pool  plant  operator 
would  be  obligated  to  the  producer  set¬ 
tlement  fund  for  the  milk  received  di¬ 
rectly  from  producers  and  by  transfer 
from  bulk  tank  cooperative  handlers  at 
its  classified  use  value.  The  cooperative 
in  turn  would  be  paid  from  the  producer- 
settlement  fund  by  the  market  admin¬ 
istrator  at  the  blend  price.  This  is  in 
contrast  to  the  procedure  under  the 
North  Texas,  Central  West  Texas, 
Austin-Waco  and  San  Antonio  orders 
whereby  the  cooperative  accounts  to 
the  pool  at  class  prices  for  the  milk 
delivered  to  pool  plants.  Under  the 
South  Texas  and  Corpus  Christ!  orders, 
the  milk  delivered  by  the  cooperative  is 
now  treated  as  a  receipt  of  producer  milk 
by  the  plant  operator,  who  then  is  ob¬ 
ligated  to  the  pool  for  such  milk. 

The  adopted  accounting  and  payment 
procedure  will  facilitate  administration 
of  the  order  with  respect  to  matters  of 
financial  responsibility  and  audit  adjust¬ 
ments.  It  is  the  pool  plant  operator  who 
processes  the  milk  and  distributes  it  to 
consumers.  It  is  reasonable,  then,  that 
the  responsibility  for  accounting  for  the 
utilization  of  such  milk  and  for  its  pay¬ 
ment  be  placed  directly  on  the  plant  op¬ 
erator.  Were  settlement  with  the  pool  to 
be  made  by  the  cooperative  association, 
i.e.,  should  the  plant  operator  settle  with 
the  cooperative  at  class  prices  and  the 
cooperative  pay  to  the  producer-settle¬ 
ment  fund,  an  unnecessary  third  party  is 
involved  in  the  transaction.  Also,  the 
adopted  procedure  will  facilitate  the 
handling  of  audit  adjustments  that  might 
result  from  the  verification  of  a  plant’s 
utilization  of  milk.  An  error  in  the  re¬ 
ported  classification  of  milk  at  the  pool 
plant,  for  example,  would  not  require  a 
related  adjustment  in  the  cooperative’s 
classification  of  milk  and  thus  its  obli¬ 
gation  to  the  pool  for  such  milk. 

A  pool  plant  operator  receiving  farm 
bulk  tank  milk  from  a  cooperative  also 
should  be  responsible  for  paying  to  the 
market  administrator  the  administra¬ 


tive  assessment  on  such  milk.  The  audit 
and  verification  activities  of  the  market 
administrator  relate  essentially  to  the 
operations  of  the  pool  plant  where  the 
milk  is  processed.  As  in  the  case  of  pro¬ 
ducer  milk  which  he  receives  from  the 
farm,  the  plant  operator  thus  should  pay 
his  pro  rata  share  of  the  administrative 
costs  on  milk  received  from  the  coopera¬ 
tive  in  its  capacity  as  a  bulk  tank  handler. 

When  the  cooperative  assumes  its  role 
as  the  responsible  handler  on  farm  bulk 
tank  milk,  the  pool  plant  operator  may 
buy  such  milk  on  the  basis  of  weights  and 
butterfat  tests  determined  at  the  plant 
rather  than  on  the  basis  of  those  deter¬ 
mined  at  the  farm.  Usually,  the  quantity 
of  milk  picked  up  at  the  farm  slightly 
exceeds  the  quantity  ascertained  as  actu¬ 
ally  received  at  the  plant.  In  such  cases, 
the  difference  should  be  considered  as  a 
receipt  of  producer  milk  by  the  coopera¬ 
tive  association  at  the  location  of  the  pool 
plant  where  the  milk  in  the  tank  truck 
was  delivered.  The  cooperative  should  be 
obligated  to  settle  with  the  producer- 
settlement  fund  and  to  pay  the  adminis¬ 
trative  assessment  on  the  milk  involved. 

The  pool  plant  operator  should  be  per¬ 
mitted  under  the  merged  order  to  be  the 
responsible  handler  on  bulk  tank  milk 
moved  by  the  cooperative  from  the  farm 
to  the  plant  if  both  the  cooperative  and 
the  pool  plant  operator  notify  the  market 
administrator  that  they  have  agreed  to 
such  a  handler  arrangement  and  that  the 
plant  operator  agrees  to  purchase  the 
milk  on  the  basis  of  weights  and  tests 
determined  at  the  farm.  Under  this  ar¬ 
rangement,  the  pool  plant  operator  would 
be  responsible  for  the  milk  in  the  same 
manner  as  for  producer  milk  that  he  re¬ 
ceives  at  his  plant  directly  from  the  farm. 

A  cooperative  association  also  should 
be  a  handler  with  respect  to  the  milk  of 
a  producer  which  is  diverted  for  the 
account  of  the  association  from  a  pool 
plant  of  another  handler  to  a  nonpool 
plant  that  is  not  a  producer-handler 
plant.  All  six  orders  proposed  to  be 
merged  provide  that  a  cooperative  may 
act  as  a  handler  for  diverted  milk.  Con¬ 
tinuation  of  this  handling  arrangement 
will  facilitate  the  movement  of  milk  not 
needed  for  fluid  use  to  nonpool  plants  for 
manufacturing. 

In  its  brief  and  exceptions,  the  merger 
proponent  urged  that  a  cooperative’s 
designation  as  a  handler  with  respect  to 
diverted  milk  or  farm  bulk  tank  milk  be 
limited  only  to  the  handling  of  member 
milk.  This  should  not  be  adopted.  The 
merged  order  should  afford  all  copera- 
tives  in  the  market  flexibility  in  the  ar¬ 
rangements  under  which  they  sell  milk 
to  pool  plants  or  dispose  of  reserve  sup¬ 
plies.  If  it  so  chooses,  a  cooperative 
should  be  able  to  pick  up  the  milk  of 
nonmember  producers  along  with  the 
milk  of  its  members  for  delivery  to 
a  pool  plant  or  for  diversion  to  non¬ 
pool  plants.  This  procedure  will  en¬ 
able  the  cooperative  to  act  as  the 
marketing  agent  for  a  nonmember 
producer  who,  although  he  has  not  be¬ 
come  a  member  of  the  cooperative,  has 
contracted  with  the  cooperative  to  act 
as  the  marketing  agent  for  his  milk. 


Nothing  in  the  order  would  require  a  co¬ 
operative  to  pick  up  the  milk  of  non¬ 
member  producers.  It  would  provide, 
however,  that  when  a  cooperative  does 
pick  up  milk  of  nonmember  producers  on 
trucks  under  its  control  it  must  assume 
varying  degrees  of  responsibility  with 
respect  to  such  milk,  depending  on  the 
handling  arrangements  made. 

The  Capper-Volstead  Act  provides  the 
criteria  by  which  cooperative  associa¬ 
tions  are  determined  to  be  qualified  co¬ 
operatives  under  the  Agricultural  Mar¬ 
keting  Agreement  Act.  With  the 
adopted  handler  definition,  the  merged 
order  would  be  consistent  with  that  pro¬ 
vision  of  the  Capper-Volstead  Act  which 
recognizes  that  cooperatives  may  "deal 
in  the  products  of  nonmembers”  and 
which  limits  such  dealings  to  amounts 
not  greater  in  value  than  as  are  “han¬ 
dled  by  it  for  members.” 

At  the  hearing  a  witness  for  the  merger 
proponent  expressed  concern  regarding 
payments  to  a  nonmember  producer  if 
the  cooperative  is  marketing  such  pro¬ 
ducer’s  milk.  If  the  nonmember  producer 
has  signed  a  contract  with  the  coopera¬ 
tive  whereby  he  authorizes  the  coopera¬ 
tive  to  market  his  milk  and  collect  pay¬ 
ment  therefor,  the  cooperative  may  pay 
the  nonmember  in  accordance  with  the 
contract.  If  such  marketing  functions 
occur  in  the  absence  of  a  written  con¬ 
tract,  the  cooperative  would  be  required 
to  pay  the  nonmember  producer  not  less 
than  the  prices  prescribed  by  the  order. 

Producer-handler.  As  under  five  of  the 
six  orders  now,  the  merged  order  should 
provide  for  the  exemption  of  a  "producer- 
handler”  from  the  pooling  and  pricing 
provisions  of  the  order.  The  San  Antonio 
order  does  not  contain  a  producer- 
handler  definition. 

Experience  under  the  Texas  orders  has 
demonstrated  that  effective  regulation 
can  be  insured  without  the  full  regula¬ 
tion  of  Individuals  who  produce,  process, 
and  distribute  milk  produced  on  their 
own  farm  and  who  buy  no  milk  from 
other  dairy  farmers.  Such  operations  in 
Texas  are  basically  self-sufficient  in  that 
they  rely  primarily  on  their  own  farm 
production  and  assume  the  burden  of 
maintaining  the  necessary  reserve  supply 
of  milk  associated  with  their  fluid  milk 
operation  and  of  disposing  of  any  daily 
or  seasonal  surpluses  they  may  produce. 
Although  two  handlers  objected  in  their 
exceptions  to  the  failure  to  fully  regulate 
producer-handlers,  the  record  does  not 
support  the  need  for  such  regulation. 

As  adopted  herein,  a  “producer- 
handler”  would  be  any  person  who  oper¬ 
ates  a  dairy  farm  and  a  processing  plant 
and  who  receives  no  fluid  milk  products 
from  sources  other  than  his  own  farm 
production  and  pool  plants.  Any  such 
receipts  from  pool  plants  during  the 
month  could  not  exceed  the  lesser  of  5 
percent  of  his  Class  I  disposition  during 
the  month  or  10,000  pounds.  A  producer- 
handler  could  not  dispose  of  any  other 
source  milk  in  the  form  of  a  fluid  milk 
product  except  through  the  addition  of 
nonfat  milk  solids  to  fortify  fluid  milk 
products  received  from  his  own  farm  or 
from  pool  plants.  To  qualify  as  a 
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producer-handler,  such  person  would 
have  to  provide  proof  satisfactory  to  the 
market  administrator  that  the  care  and 
management  of  the  dairy  farm  and  other 
resources  necessary  for  his  own  farm 
production  of  milk  and  the  management 
and  operation  of  the  processing  plant 
are  the  personal  enterprise  and  risk  of 
such  person. 

This  producer-handler  definition  is 
similar  to  the  one  proposed  by  the  merg¬ 
er  proponent  and  closely  parallels  the 
producer-handler  definition  of  the  South 
Texas  and  Corpus  Christ!  orders.  Al¬ 
though  the  other  orders  are  somewhat 
more  liberal  regarding  the  exemption  of 
producer-handlers,  application  of  the 
producer-handler  provisions  adopted 
herein  to  the  merged  market  is  not  ex¬ 
pected  to  change  the  status  of  any  per¬ 
son  now  defined  as  a  producer-handler 
under  the  individual  orders.  Under  the 
current  market  situation,  the  adopted 
definition  represents  a  reasonable  set  of 
criteria  for  exempting  such  persons  from 
the  pricing  and  pooling  provisions  of  the 
order. 

A  proprietary  pool  plant  operator  pro¬ 
posed  that  there  be  a  12,000-pound  limit 
on  the  size  of  a  producer-handler’s  fluid 
operation.  The  handler  stated  that  when 
a  producer-handler  type  operation  ex¬ 
ceeds  12,000  pounds  of  Class  I  milk  per 
month  the  person  involved  ceases  to  be 
basically  a  dairy  farmer  and  becomes 
instead  a  milk  handler  and  should  be 
fully  regulated. 

No  evidence  was  presented  to  show 
that  a  producer-handler  distributing 
more  than  12,000  pounds  of  Class  1  milk 
monthly  would  be  a  disruptive  factor  in 
the  merged  market.  Although  the  record 
does  not  indicate  the  size  of  the  current 
producer-handler  operations,  presum¬ 
ably  they  are  generally  larger.  Monthly 
sales  of  12,000  pounds  might  well  repre¬ 
sent  the  production  of  no  more  than  8 
to  10  cows.  No  size  limitations  on 
producer-handlers  are  provided  now  un¬ 
der  the  individual  orders.  A  restrictive 
provision  of  this  nature  appears  un¬ 
needed  in  the  merged  order  at  this  time. 

As  an  alternative  to  the  12,000-pound 
limitation  on  producer-handler  opera¬ 
tions,  a  proposal  in  the  hearing  notice 
would  place  a  1,000-pound  monthly  limit 
on  purchases  of  fluid  milk  products  by  a 
producer-handler  from  pool  plants.  No 
testimony  was  presented  by  the  proprie¬ 
tary  handler  concerning  the  1,000-pound 
limit.  Testimony  by  another  witness, 
however,  indicated  that  a  currently  de¬ 
fined  producer-handler  under  the  South 
Texas  order  would  lose  his  status  if  the 
1,000 -pound  limit  were  adopted.  Such 
person  would  maintain  his  present  status 
if  the  cooperative’s  proposed  10,000- 
pound  limit  were  provided. 

The  individual  orders  now  permit  a 
producer-handler  to  buy  milk  from  pool 
plants,  although  they  differ  somewhat  as 
to  the  amount.  Only  the  South  Texas  or¬ 
der  provides  a  greater  restriction  than 
the  10,000-pound  limit  adopted  herein. 
The  record  does  not  indicate  that  pro¬ 


ducer-handlers  are  causing  disorderly 
marketing  in  the  individual  markets  and 
that  there  is  any  need  for  the  lower  limit 
on  purchases  from  pool  plants.  Within 
the  limits  adopted  herein,  a  producer- 
handler  should  continue  to  be  permitted 
to  purchase  fluid  milk  products  from  pool 
plants  without  losing  his  producer-han¬ 
dler  status. 

As  part  of  his  alternate  proposal,  the 
proprietary  handler  also  proposed  that 
if  a  producer-handler  loses  his  status  and 
his  plant  becomes  pooled,  such  person 
should  not  be  eligible  for  producer-han¬ 
dler  status  until  the  third  consecutive 
month  in  which  he  again  would  otherwise 
qualify  as  a  producer-handler.  The  han¬ 
dler  indicated  that  a  producer-handler 
should  not  be  permitted  to  switch  his 
status  back  and  forth  between  that  of  a 
producer-handler  and  that  of  a  fully 
regulated  handler  to  secure  the  benefits 
of  whichever  status  might  best  serve  his 
operational  needs  at  the  time. 

Again,  the  record  fails  to  demonstrate 
that  such  a  provision  is  essential  to  the 
exemption  being  granted  producer-han¬ 
dlers.  Such  persons  generally  have  not 
been  switching  between  regulated  and 
unregulated  status  under  the  present  or¬ 
ders.  The  provision  urged  for  adoption  is 
unnecessary  at  this  time. 

The  provisions  of  the  merged  order 
would  preclude  a  producer-handler  from 
disposing  of  other  source  milk  (such  as 
nonfat  dry  milk)  as  Class  I  milk,  except 
to  increase  the  nonfat  milk  solids  content 
of  the  fluid  milk  products  he  processes. 
Such  provisions  are  necessary  to  assure 
that  a  producer-handler  does  not  rely 
upon  milk  or  milk  products  for  Class  I 
use  that  may  be  available  at  less  than  the 
order’s  Class  I  price.  In  the  absence  of 
any  requirement  to  pay  class  prices  for 
milk,  a  producer-handler  could  find  it 
advantageous  to  reconstitute  nonfat  dry 
milk,  for  example,  and  sell  it  in  fluid  form 
to  consumers.  With  nonfat  dry  milk 
carrying  only  a  surplus  milk  value,  com¬ 
peting  regulated  handlers  would  be  at  a 
disadvantage  on  their  Class  I  sales. 

It  is  recognized  that  relative  to  regu¬ 
lated  handlers  producer-handlers  could 
have  a  very  slight  price  advantage  on 
fluid  milk  products  modified  by  the  ad¬ 
dition  of  nonfat  milk  solids.  This  situa¬ 
tion  now  exists  in  the  South  Texas, 
Corpus  Christi  and  Austin-Waco  mar¬ 
kets.  There  is  no  indication,  however, 
that  this  is  a  disruptive  factor  in  these 
areas. 

Under  the  merged  order,  producer- 
handler  status  would  be  contingent  upon 
such  person  proving  to  the  market  ad¬ 
ministrator  that  the  operation  of  the 
dairy  farm  and  processing  plant  in  ques¬ 
tion  are  at  his  sole  risk.  As  indicated,  a 
producer-handler’s  exemption  from  the 
pooling  and  pricing  provisions  is  predi¬ 
cated  upon  the  basic  self-sufficiency  of 
the  total  operation.  Accordingly,  no  other 
person  should  be  permitted  to  share  the 
risk  involved  with  the  operation  of  a  pro¬ 
ducer-handler’s  farm  or  his  plant.  All 
resources  necessary  for  his  own  farm 
production  of  milk  must  be  his  personal 


risk.  Similarly,  all  risk  associated  with 
the  operation  of  the  processing  plant 
must  be  that  of  the  producer-handler. 
The  risk  concept  need  not  extend,  how¬ 
ever,  to  the  actual  distribution  on  routes 
of  the  milk  processed  by  the  producer- 
handler.  A  jobber,  for  example,  might 
pick  up  packaged  fluid  milk  products  at 
the  dock  of  a  producer-handler’s  plant 
for  delivery  to  retail  outlets.  Although 
the  producer-handler  would  not  be  as¬ 
suming  the  risk  of  distribution  in  this 
case,  neither  would  a  regulated  handler 
operating  in  similar  fashion  with  respect 
to  fluid  sales  from  his  plant. 

Producer.  The  term  “producer”  de¬ 
fines  those  dairy  farmers  who  constitute 
the  regular  source  of  supply  for  the 
merged  market.  The  producer  definition 
provided  herein,  with  the  exception  of 
the  “dairy  farmer  for  other  markets” 
concept  described  later,  follows  closely 
the  definition  proposed  by  the  proponent 
of  the  merged  order. 

Producer  status  under  the  merged  or¬ 
der  should  be  provided  for  any  dairy 
farmer  who  produces  milk  approved  by  a 
duly  constituted  regulatory  agency  for 
disposition  in  the  marketing  area  as 
Grade  A  milk  and  whose  milk  is  received 
at  a  pool  plant  directly  from  the  dairy 
farmer  or  received  by  a  cooperative  as¬ 
sociation  as  a  handler  on  farm  bulk  tank 
milk  for  delivery  to  a  pool  plant.  Pro¬ 
ducer  status  also  should  be  accorded  such 
a  dairy  farmer  who  has  an  estab¬ 
lished  association  with  the  market  and 
whose  milk  is  diverted  to  nonpool  plants 
on  occasion  for  surplus  disposal. 

A  producer-handler  and  a  governmen¬ 
tal  agency,  which  would  have  exempt 
status  under  the  order,  are  excepted  from 
the  producer  definition.  In  addition,  the 
merged  order  should  preclude  the  pos¬ 
sibility  of  a  dairy  farmer  being  a  pro¬ 
ducer  under  two  orders  with  respect  to 
the  same  milk.  In  this  regard,  the  pro¬ 
ducer  definition  should  continue  the  pro¬ 
visions  of  the  present  orders  that  ex¬ 
clude  (1)  a  person  with  respect  to  milk 
which  is  diverted  to  a  pool  plant  regu¬ 
lated  under  this  order  from  a  pool  plant 
regulated  under  another  order  if  such 
person  is  a  producer  under  the  other  or¬ 
der  with  respect  to  such  milk  and  it  is  al¬ 
located  by  agreement  to  Class  II  or  Class 
III  use  under  this  order,  and  (2)  a  per¬ 
son  with  respect  to  milk  which  is  di¬ 
verted  to  an  other  order  plant  from  a 
pool  plant  regulated  under  this  order  if 
any  portion  of  such  person’s  milk  is  as¬ 
signed  to  Class  I  milk  under  the  other 
order. 

The  producer  definition  should  ex¬ 
clude  any  person  with  respect  to  milk 
produced  by  him  during  the  months  of 
February  through  July  that  is  caused 
to  be  delivered  to  a  pool  plant  by  a  co¬ 
operative  association  or  a  pool  plant 
operator  if  during  the  immediately  pre¬ 
ceding  period  of  September  through 
November  any  milk  from  the  same  farm 
was  caused  by  such  cooperative  associa¬ 
tion  or  pool  plant  operator  to  be  deliv¬ 
ered  to  plants  as  other  than  producer 
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milk,4  except  milk  diverted  to  a  non¬ 
pool  plant  that  loses  its  producer  milk 
status.  This  provision  should  not  apply, 
however,  to  dairy  farmers  associated 
with  a  plant  that  was  not  a  pool  plant 
during  any  of  the  preceding  months  of 
September  through  November  but  is 
regulated  under  the  Texas  order  during 
any  of  the  months  of  February  through 
July.  In  this  case,  the  dairy  farmers 
delivering  milk  to  such  a  plant  should 
acquire  producer  status  on  their  deliv¬ 
eries  during  the  February-July  period. 

In  connection  with  its  proposed  pool¬ 
ing  standards  for  supply  plants,  pro¬ 
ponent  cooperative  expressed  concern 
about  the  possible  association  of  un¬ 
needed  milk  supplies  with  the  market 
during  the  flush  production  months. 
With  this  in  mind,  the  cooperative  pro¬ 
posed  that  the  volume  of  milk  pooled 
at  a  supply  plant  in  any  of  the  months 
of  automatic  pooling  (a  time  when  pro¬ 
duction  is  usually  heavy)  should  not  ex¬ 
ceed  150  percent  of  the  monthly  aver¬ 
age  volume  of  milk  pooled  at  the  plant 
during  the  period  upon  which  such 
plant’s  automatic  pool  status  is  based 
(usually  the  period  of  short  production). 
Proponent  stated  that  such  a  provision 
is  necessary  to  prevent  the  influx  of 
dairy  farmers  during  the  flush-produc¬ 
tion  period  when  shipping  standards 
need  not  be  met  but  when  milk  produc¬ 
tion  exceeds  the  market’s  fluid  needs  by 
the  greatest  amount. 

Any  safeguards  against  the  addition 
of  unreasonable  quantities  of  producer 
milk  on  the  market  should  apply  not 
only  in  the  case  of  supply  plants  but 
with  respect  to  other  pool  plants  as  well. 
Because  of  the  nature  of  their  opera¬ 
tions,  it  must  be  assumed  that  it  would 
be  as  easy  to  associate  additional  milk 
supplies  through  cooperative  balancing 
plants  as  it  would  be  through  supply 
plants.  There  is  much  less  opportunity, 
of  course,  for  additional  milk  supplies 
to  be  associated  with  a  distributing  plant 
since  the  performance  requirement  for 
such  a  plant  is  the  same  during  the 
flush -production  period  as  during  other 
months. 

Cooperative  balancing  plants  now  op¬ 
erating  in  the  Texas  area  are  manufac¬ 
turing  outlets  not  only  for  the  six  Texas 
markets  under  consideration  but  for 
neighboring  markets  as  well.  When  re¬ 
serve  milk  supplies  are  moved  by  the  co¬ 
operative  from  various  markets  to  the 
balancing  plants  for  manufacturing,  it 
is  not  uncommon  for  the  milk  to  be  re¬ 
ported  as  a  receipt  of  producer  milk  at 
the  plant  rather  than  as  a  diversion  of 
milk  from  another  order.  Under  this  ar¬ 
rangement,  the  milk,  although  a  reserve 
supply  for  the  other  market,  is  pooled 
under  the  order  regulating  the  balancing 

4  In  referring  here  and  elsewhere  In  this 
decision  to  milk  that  is  caused  to  be  de¬ 
livered  to  a  plant  by  a  cooperative  associ¬ 
ation,  It  is  Intended  that  this  Include  milk 
of  producers  which  the  cooperative,  as  the 
marketing  agent  for  the  milk,  directs  be 
moved  from  the  farm  to  a  particular  plant, 
Irrespective  of  whether  the  cooperative  or 
some  other  person  is  the  accountable  han¬ 
dler  under  the  order  for  such  milk. 


plant.  For  example,  milk  not  needed  for 
fluid  use  in  the  Central  West  Texas,  Aus- 
tin-Waco,  San  Antonio,  and  Corpus 
Christi  markets,  where  manufacturing 
facilities  are  not  available,  is  often  moved 
to  a  South  Texas  balancing  plant  under 
this  handling  arrangement.  Although  the 
appropriateness  of  this  arrangement  for 
these  particular  markets  would  become 
moot  with  the  merger  of  the  six  orders, 
the  issue  remains  with  respect  to  the 
handling  of  reserve  milk  from  other 
neighboring  markets.  When  milk  nor¬ 
mally  associated  with  the  Rio  Grande 
Valley  market,  for  instance,  is  not  needed 
in  that  area  for  fluid  use,  it  is  moved  at 
times  to  a  North  Texas  balancing  plant 
for  manufacturing.  Rather  than  moving 
the  milk  by  diversion,  and  thereby  con¬ 
tinuing  to  pool  the  milk  under  the  Rio 
Grande  Valley  order,  the  milk  is  reported 
by  the  cooperative  as  a  receipt  of  pro¬ 
ducer  milk  under  the  North  Texas  order. 

If  a  handler  causes  the  milk  of  a  dairy 
farmer  to  be  moved  to  another  market 
as  other  than  producer  milk  during  the 
months  when  supplies  are  in  greatest  de¬ 
mand,  producers  regularly  supplying  the 
Texas  market  should  not  have  the  bur¬ 
den  of  sharing  their  pool  proceeds  with 
such  other  dairy  farmers  during  the  flush 
production  months  when  the  handler 
finds  their  milk  to  be  surplus  to  the  needs 
of  the  other  market.  A  handler  associat¬ 
ing  a  dairy  farmer  with  another  market 
during  the  short-production  season 
should  not  be  able  to  have  the  dairy 
farmer  qualify  as  a  producer  on  the  Texas 
market  in  other  months  when  supplies 
are  much  more  plentiful  relative  to  de¬ 
mand.  Permittin  a  handler  to  shift 
dairy  farmers  back  and  forth  between 
markets  in  this  manner  would  take  sup¬ 
plies  of  milk  away  from  the  Texas  mar¬ 
ket  at  a  time  when  they  are  needed  and 
then  would  reassociate  such  supplies  at 
a  time  when  they  are  not  needed.  This 
procedure  would  not  be  conducive  to  the 
orderly  marketing  of  milk  of  producers 
regularly  supplying  the  Texas  market. 

The  intent  of  the  “dairy  farmer  for 
other  markets’*  provisions  described 
above  is  to  prevent  a  cooperative  or  plant 
operator  from  pooling  on  this  market 
during  the  months  of  February  through 
July  milk  that  can  be  reasonably  con¬ 
sidered  as  a  reserve  supply  for  another 
market.  Such  provisions  would  not  apply 
to  a  dairy  farmer  coming  onto  the  mar¬ 
ket  from  another  market  if  different  per¬ 
sons  were  directing  the  delivery  of  the 
milk  in  each  market,  or  to  dairy  farmers 
delivering  milk  to  a  pool  plant  that  was 
a  nonpool  plant  within  the  September- 
November  period.  The  milk  of  dairy 
farmers  that  becomes  associated  with 
this  market  during  the  February-July 
period  in  this  manner  does  not  necessar¬ 
ily  represent  reserve  supplies  associated 
with  another  market  and,  accordingly, 
these  dairy  farmers  should  be  allowed  to 
obtain  producer  status  under  the  order 
during  this  period. 

Under  the  provisions  adopted  herein, 
milk  received  at  a  pool  plant  during  the 
months  of  February  through  July  from  a 
“dairy  farmer  for  other  markets’’  would 
be  designated  as  other  source  milk  and 


allocated  to  the  extent  possible  to  Class 
III  milk.  As  such,  this  milk  would  be  ac¬ 
counted  for  in  a  manner  similar  to  re¬ 
ceipts  of  fluid  milk  products  from  a  pro¬ 
ducer-handler  or  a  governmental  agency 
plant  that  has  non-producer  status. 

The  application  of  the  “dairy  farmer 
for  other  markets”  provisions  should  be 
modified  somewhat  for  the  initial  period 
starting  from  the  effective  date  of  this 
order  through  July  1975.  Otherwise,  the 
determination  of  producer  status  under 
these  provisions  during  this  period  would 
be  contingent  upon  where  a  dairy  farmer 
delivered  his  milk  during  September 
through  November  1974,  which  would  be 
before  the  merged  order  is  effective. 
Dairy  farmers  thus  would  not  have  ade¬ 
quate  notice  as  to  the  future  rules  con¬ 
cerning  their  eligibility  as  producers 
under  the  merged  order.  Accordingly,  a 
dairy  farmer’s  eligibility  for  producer 
status  should  be  based  initially  on  his 
status  during  the  month  immediately 
preceding  the  effective  date  of  the  merged 
order  rather  than  during  the  September- 
November  1974  period.  Since  at  least  30 
days’  notice  will  be  given  regarding  the 
effective  date  of  any  merger,  dairy 
farmers  will  be  apprised  in  advance 
under  this  arrangement  of  the  rules  con¬ 
cerning  producer  status. 

In  its  exceptions  to  the  recommended 
decision,  a  cooperative  urged  that  the 
“dairy  farmer  for  other  markets”  pro¬ 
visions  not  be  adopted.  The  cooperative 
expressed  concern  that  it  would  not  be 
able  to  shift  producers  to  the  Texas 
market  during  the  flush  production 
months  to  meet  the  Class  I  needs  of 
handlers.  Also,  it  was  pointed  out  that 
such  provisions  would  not  preclude  the 
addition  of  substantial  quantities  of  milk 
to  the  market  through  the  pooling  of  a 
new  plant. 

Past  experience  in  the  Texas  area  does 
not  suggest  that  handlers  in  the  market 
will  be  unable  to  acquire  adequate  milk 
supplies  during  the  months  of  heavy  pro¬ 
duction.  Producers  now  associated  with 
the  market  should  be  able  to  supply  the 
Class  I  needs  of  the  market  during  such 
months  with  little  difficulty. 

A  plant  would  not  be  able  to  shift  to 
the  Texas  market  during  the  flush  pro¬ 
duction  months  without  having  demon¬ 
strated  a  reasonable  association  with  the 
market.  This  would  be  through  distribu¬ 
tion  in  the  marketing  area  or  shipments 
to  distributing  plants,  which  in  either 
case  would  have  to  be  sufficient  to  meet 
the  pooling  standards  of  the  order.  A 
plant  meeting  such  standards  should  not 
be  precluded  from  being  pooled  in  the 
market. 

Producer  milk.  The  “producer  milk” 
definition  is  intended  to  define  the  milk 
that  would  be  priced  and  pooled  under 
the  merged  order.  The  definition  adopted 
herein  carries  out  the  basic  objectives 
set  forth  bv  the  merger  proponent. 

As  provided  herein,  producer  milk 
would  include  milk  received  during  the 
month  directly  from  a  producer  at  a 
pool  plant  by  the  plant  operator.  It  also 
would  Include  milk  of  a  producer  that  is 
received  during  the  month  by  a  cooper¬ 
ative  association  as  a  bulk  tank  handler 
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for  delivery  to  a  pool  plant.  Milk  picked 
up  by  a  handler  at  the  farm  In  a  bulk 
tank  truck  but  not  received  at  a  plant 
until  the  next  month  would  be  producer 
milk  In  the  month  In  which  picked  up. 
Under  the  adopted  provisions,  producer 
milk  also  would  include  milk  of  pro¬ 
ducers  that  is  diverted  from  certain  pool 
plants  under  specified  conditions. 

Under  the  present  accounting  proce¬ 
dures,  bulk  tank  milk  that  is  picked  up 
at  the  farm  but  not  physically  received 
at  a  plant  until  the  following  month  Is 
treated  as  a  receipt  of  producer  milk  In 
such  following  month.  This  procedure 
has  presented  substantial  accounting 
problems,  particularly  when  milk  passes 
through  a  reload  facility  and  a  portion 
of  the  load  on  the  pick-up  tanker  Is 
transferred  to  an  over-the-road  tanker 
and  received  at  a  plant  that  month,  while 
the  remainder  Is  held  at  the  reload 
facility  for  delivery  to  a  plant  the  next 
month.  While  administrative  guidelines 
have  been  adopted  to  promote  uniform 
accounting  procedures  for  bulk  milk 
throughout  the  Federal  order  system,  the 
procedures  have  not  fully  resolved  the 
accounting  problems  to  the  satisfaction 
of  affected  parties.  Further,  Individual 
producers  have  not  understood  the  de¬ 
ferred  settlement  for  milk  that  results 
when  milk  picked  up  In  the  current 
month  is  not  physically  received  at  a 
plant  during  that  month. 

Dairy  farmers  need  not  be  required  to 
wait  one  and  a  half  months  before  re¬ 
ceiving  the  uniform  price  for  milk  that 
is  picked  up  at  their  farms  on  the  last 
day  of  a  month  but  is  not  received  at  a 
plant  until  the  following  month.  The 
accounting  procedure  will  be  simplified 
and  should  be  more  readily  accepted  If 
milk  is  pooled  in  all  cases  in  the  month 
in  which  it  is  picked  up  at  the  farm.  The 
changes  provided  herein,  will  permit  the 
pooling  of  producer  milk  in  the  month  it 
is  picked  up  at  the  farm,  if  the  milk  is 
received  at  a  plant  in  the  current  or  the 
following  month.  Milk  received  in  the 
following  month  will  be  Included  in  the 
responsible  handler’s  end  of  the  month 
inventory  and  will  be  priced  at  the  loca¬ 
tion  of  the  plant  where  the  milk  is  physi¬ 
cally  received  in  the  following  month. 
Since  this  milk  reasonably  will  be  re¬ 
ceived  at  a  plant  on  the  1st  or  2nd  day 
of  the  following  month,  the  handler  will 
know  the  location  of  the  plant  of  actual 
receipt  in  time  to  include  this  informa¬ 
tion  in  his  monthly  report,  which  he 
files  by  the  seventh  day  of  the  following 
month.  If,  however,  none  of  the  milk  In 
the  pick  up  tanker  is  received  at  a  plant 
such  milk  will  not  be  included  in  the 
handler’s  report  and  he  will  have  no  pool 
obligation  on  it.  This  conforms  with  the 
present  provisions  which  tie  the  pro¬ 
ducer  milk  provisions  to  its  receipt  at  a 
plant. 

If  the  operator  of  a  pool  plant  is  the 
responsible  handler  he  will  account  for 
this  producer  milk  as  part  of  his  end  of 
the  month  inventory  and  will  be  charged 
the  Class  III  price  in  the  month  it  is 
picked  up  at  the  farm.  In  the  following 
month,  this  milk  will  be  treated  in  the 


same  manner  as  other  fluid  milk  prod¬ 
ucts  he  had  in  inventory. 

If  a  cooperative  association  bulk  tank 
handler  is  the  responsible  handler  such 
cooperative  will  account  for  the  milk  in 
transit  as  inventory  and  at  the  Class  in 
price  and  will  be  credited  at  the  blend 
price.  Additional  conforming  changes  are 
needed  to  implement  this  procedure  to 
insure  that  in  the  following  month  the 
cooperative  is  credited  for  its  pool  obli¬ 
gation  in  the  preceding  month  on  such 
milk.  In  such  following  month,  this  milk 
is  included  in  the  obligations  of  the  pool 
plant  handler  who  physically  received  it 
and  he  will  account  to  the  market  ad¬ 
ministrator  for  this  milk  at  the  classified 
prices.  Such  monies  would  be  deposited 
in  the  producer-settlement  fund,  but 
since  the  milk  was  pooled  in  the  preced¬ 
ing  month  it  would  not  be  included  in 
the  pool  computation  of  the  current 
month. 

It  should  be  noted  here  that  bulk  tank 
milk  being  diverted  by  a  cooperative 
from  another  handler’s  pool  plant  to  a 
nonpool  plant  should  not  be  included  in 
the  cooperative’s  ending  inventory  if  the 
milk  is  in  transit  at  the  end  of  the  month. 
Instead,  the  final  accounting  for  the  milk 
should  be  in  the  month  in  which  it  is 
picked  up  at  the  farm.  The  inventory 
accounting  procedure  is  not  necessary 
in  this  case  since  the  cooperative  is  the 
only  accountable  handler  under  the 
order  for  such  milk.  The  milk  is  received 
by  the  cooperative,  of  course,  at  the  time 
it  is  picked  up  at  the  farm. 

Diversions  of  producer  milk  from  a 
pool  distributing  plant  or  a  pool  supply 
plant  to  a  nonpool  plant  that  is  not  a 
producer-handler  plant,  for  the  account 
of  the  handler  operating  the  pool  plant, 
are  recognized  with  specified  limitations. 
Similar  diversions  could  be  made  for  the 
account  of  a  cooperative  from  the  pool 
plant  of  another  handler.  Also,  producer 
milk  could  be  diverted  from  a  pool  dis¬ 
tributing  plant  to  a  pool  supply  plant  or 
a  pool  cooperative  balancing  plant  for 
the  account  of  the  distributing  plant 
operator. 

Diversion  provisions  are  desirable  to 
facilitate  the  orderly  and  efficient  dis¬ 
position  of  the  market’s  reserve  milk 
supplies.  When  producer  milk  is  not 
needed  in  the  market  for  Class  I  use,  its 
movement  to  nonpool  plants  for  manu¬ 
facturing  without  loss  of  producer  milk 
status  should  be  accommodated.  It  is 
necessary,  however,  to  safeguard  against 
the  association  with  the  market  of  un¬ 
needed  milk  supplies  through  the  diver¬ 
sion  process.  Accordingly,  certain  limi¬ 
tations  should  apply  with  respect  to  di¬ 
versions  of  producer  milk  to  nonpool 
plants. 

The  order  should  provide  that  milk 
of  a  dairy  farmer  be  physically  received 
at  a  pool  plant  before  any  of  his  milk 
is  eligible  to  be  diverted  as  producer 
milk.  If  a  dairy  farmer  loses  his  producer 
status  under  the  order,  his  milk  must  be 
reassociated  with  a  pool  plant  before  it 
may  be  eligible  for  diversion.  For  transi¬ 
tional  purposes,  deliveries  to  pool  plants 
under  the  six  orders  to  be  merged  should 


be  considered  as  deliveries  to  pool  plants 
under  the  merged  order.  These  require¬ 
ments  will  assure  that  producers  will 
have  established  an  association  with  the 
market  before  their  milk  is  eligible  for 
diversion  as  producer  milk  to  nonpool 
plants. 

A  limitation  should  be  placed  on  the 
total  quantity  of  producer  milk  that 
may  be  diverted  monthly  to  nonpool 
plants  by  a  handler.  The  quantity  of 
milk  so  diverted  by  a  cooperative  asso¬ 
ciation  should  not  exceed  one-third  of 
the  milk  that  it  causes  to  be  delivered 
during  the  month  to  all  pool  plants,  ex¬ 
cept  its  pool  balancing  plants.  Such  de¬ 
liveries  to  pool  plants  would  include  both 
the  milk  for  which  the  cooperative  is  the 
bulk  tank  handler  and  the  farm  bulk 
tank  milk  for  which  there  is  an  agree¬ 
ment  that  the  plant  operator,  rather 
than  the  cooperative,  will  be  the  ac¬ 
countable  handler. 

The  operator  of  a  pool  supply  plant 
or  a  pool  distributing  plant  should  be 
able  to  divert  any  milk  that  is  not  un¬ 
der  the  control  of  a  cooperative  asso¬ 
ciation.  The  total  quantity  of  milk  so 
diverted  should  not  exceed  one-third  of 
the  producer  milk  physically  received  at 
the  handler’s  pool  plant  that  was  not 
caused  to  be  delivered  tc  such  plant  by 
a  cooperative  that  is  diverting  producer 
milk. 

Any  milk  diverted  by  a  handler  in  ex¬ 
cess  of  the  quantity  limitations  should 
not  be  producer  milk.  If  a  diverting 
handler  does  not  designate  the  producer 
deliveries  to  nonpool  plants  that  are  not 
producer  milk,  no  milk  diverted  to  non¬ 
pool  plants  by  such  handler  during  the 
month  should  be  producer  milk. 

As  provided  herein,  milk  diverted  from 
a  pool  plant  would  be  included  in  the 
plant’s  receipts  for  purposes  of  deter¬ 
mining  whether  or  not  the  plant  meets 
the  applicable  pooling  standards.  It  is 
necessary  under  this  procedure  to  safe¬ 
guard  against  a  pool  plant  not  meeting 
the  pooling  standards  because  too  much 
milk  was  diverted  from  the  plant  by  a 
cooperative,  perhaps  without  timely 
knowledge  of  this  by  the  plant  operator. 
Accordingly,  whatever  quantity  of  milk 
diverted  by  a  cooperative  from  a  pool 
plant  of  another  handler  that  would 
cause  such  plant  to  become  a  nonpool 
plant  should  not  be  considered  as  pro¬ 
ducer  milk. 

A  proprietary  handler  proposed  that 
he  be  permitted  to  divert  milk  from  a 
pool  distributing  plant  to  a  pool  balanc¬ 
ing  plant  operated  by  a  cooperative  as¬ 
sociation  for  manufacturing.  Diversions 
between  pool  plants  are  not  now  per¬ 
mitted  under  the  six  orders.  Thus,  when 
milk  is  moved  directly  from  the  farm  to 
the  balancing  plant  for  surplus  disposal, 
such  milk  is  treated  as  a  receipt  of  pro¬ 
ducer  milk  at  the  cooperative’s  pool 
plant  and  is  the  payroll  responsibility  of 
the  cooperative.  The  handler  indicated 
that  he  would  like  to  retain  the  pro¬ 
ducer  milk  status  and  the  payroll  re¬ 
sponsibility  for  his  nonmember  pro¬ 
ducers  when  their  milk  is  moved  to  the 
cooperative’s  plant  in  this  manner.  To 
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accomplish  this  now,  he  must  receive 
the  milk  at  his  plant  and  then  transfer 
the  milk  to  the  cooperative’s  balancing 
plant. 

The  merged  order  should  promote  the 
efficient  handling  of  milk  by  permitting 
the  operator  of  a  pool  distributing  plant 
to  divert  milk  to  a  cooperative’s  pool 
balancing  plant  and  retain  the  producer 
milk  status  and  payroll  responsibility  for 
such  milk.  This  will  permit  a  distribut¬ 
ing  plant  operator  to  avoid  unnecessary 
and  costly  movements  of  milk  merely  for 
the  purpose  of  retaining  his  status  as  the 
accountable  handler  for  the  milk.  This 
procedure  also  would  relieve  the  coop¬ 
erative  of  accounting  for  this  milk  as  its 
own  producer  milk  and  being  respon¬ 
sible  in  all  respects  for  the  milk. 

As  indicated  earlier,  a  cooperative  as¬ 
sociation  plant  at  Hillsboro,  Kansas,  that 
now  qualifies  as  a  pool  balancing  plant 
would  be  precluded  from  such  status 
under  the  merged  order.  Under  the  pro¬ 
visions  adopted  herein  this  plant  possibly 
could  qualify  as  a  pool  supply  plant.  The 
plant  has  manufacturing  facilities  and 
has  customarily  processed  reserve  milk 
associated  with  the  market.  In  view 
of  this  situation,  it  is  both  prudent 
and  desirable  that  these  facilities  be 
available  to  manufacture  the  market’s 
reserve  supplies.  Accordingly,  provision 
should  be  made  for  the  diversion  of 
milk  to  pool  supply  plants  as  well 
as  pool  balancing  plants.  This  will  facili¬ 
tate  the  orderly  disposition  of  milk  on 
the  Texas  market  that  is  not  needed  for 
fluid  use. 

Milk  diverted  from  a  distributing  plant 
to  a  pool  plant  of  a  cooperative  associa¬ 
tion  should  be  limited  to  milk  that  is  not 
member  milk  of  the  cooperative.  This  will 
insure  the  integrity  of  the  performance 
standards  under  which  supply  plants  and 
balancing  plants  qualify  for  pooling. 
Without  this  limitation,  member  milk 
that  might  normally  be  received  at  the 
cooperative’s  plant  as  producer  milk 
could  be  received  as  milk  diverted  from  a 
distributing  plant.  Under  this  arrange¬ 
ment,  the  cooperative  would  be  able  to 
pool  more  milk  on  the  market  than  would 
otherwise  be  the  case. 

As  proposed  by  the  merger  proponent, 
all  diverted  milk  should  be  deemed  for 
pricing  purposes  to  have  been  received  by 
the  diverting  handler  at  the  location  of 
the  plant  to  which  the  milk  was  diverted. 
This  comports  with  requirements  of  the 
Act  that  milk  be  priced  at  the  location  of 
the  plant  of  actual  receipt.  Pricing  di¬ 
verted  milk  at  the  location  of  the  plant 
where  such  milk  is  physically  received, 
rather  than  at  the  city  plant  from  which 
diverted,  removes  the  possibility  of  sub¬ 
sidizing  distant  producers  when  their 
milk  is  diverted  to  distant  manufactur¬ 
ing  plants.  This  would  occur  if  such  pro¬ 
ducers  received  a  blend  price  f.o.b.  the 
city  plant  as  if  the  milk  had  actually 
moved  to  the  city,  when  in  fact  no  trans¬ 
portation  cost  had  been  incurred  because 
the  milk  was  diverted  to  a  manufacturing 
plant  located  near  the  producer’s  farm. 

Definition  of  a  receipt.  A  proposal  by  a 
cooperative  association  and  the  operator 


of  a  distributing  plant  would  incorporate 
in  the  merged  order  the  “administrative 
guidelines”  that  are  being  used  by  the 
market  administrators  for  orders  in 
Texas  and  elsewhere  to  determine  what 
constitutes  a  receipt  of  milk  at  a  plant. 

These  guidelines  cover  a  number  of 
milk  receiving  operations  involving  farm- 
to-plant  milk  movements  and  movements 
between  plants.  Such  operations  include 
receiving  milk  from  the  farm  in  a  bulk 
tank  truck  that  is  partially  unloaded  at 
the  plant  or  to  which  milk  is  added  at  the 
plant,  or  receiving  milk  from  the  farm 
through  reload  stations.  Also  included 
are  those  cases  where  milk  from  more 
than  one  plant,  or  from  a  plant  and  pro¬ 
ducers,  is  received  at  a  pool  plant  in  the 
same  tank  truck,  with  the  truck  perhaps 
being  partially  unloaded  at  the  pool  plant 
or  “topped  off”  with  additional  milk. 
Other  receiving  operations  covered  relate 
to  diversions  of  milk  from  pool  plants  to 
nonpool  plants  that  involve  various  han¬ 
dling  arrangements.  Proponents  con¬ 
tended  that  including  these  guidelines  in 
the  order  would  insure  the  uniform  ap¬ 
plication  of  these  administrative  rules  to 
all  handlers  in  the  market. 

The  receipt  guidelines  now  being  used 
administratively  were  developed  largely 
to  assist  in  a  more  uniform  application 
of  the  orders  over  a  wide  region  in  the 
absence  of  any  specific  order  provisions 
concerning  particular  milk  receiving  op¬ 
erations.  The  guidelines  apparently  have 
widespread  acceptance  within  the  indus¬ 
try  and  appear  to  be  adequately  serving 
the  needs  of  producers  and  handlers  in 
the  area  here  under  consideration. 

Under  the  modified  procedures  for  the 
pooling  of  producer  milk  in  the  month 
it  is  picked  up  at  the  farm,  such  proce¬ 
dures  will  not  have  the  same  broad  ap¬ 
plication  and  it  would  not  be  appropriate 
to  include  such  guidelines  in  the  order. 
Their  exclusion  from  the  order  would 
provide  a  degree  of  flexibility  in  adapting 
the  guidelines  to  changing  methods  of 
handling  milk  that  would  not  be  avail¬ 
able  if  the  guidelines  were  incorporated 
in  the  order.  Moreover,  the  inclusion  of 
the  guidelines  in  the  order  would  not 
remove  the  verification  problems  en¬ 
countered  in  providing  uniform  applica¬ 
tion  of  the  order  provisions.  The  prob¬ 
lems  concerning  the  verification  of  a  re¬ 
ceipt  of  milk  under  the  merged  order 
would  be  the  same  whether  the  market 
administrator  is  enforcing  an  admin¬ 
istrative  guideline  or  an  order  provision. 
In  view  of  the  foregoing  considerations, 
the  proposal  is  denied. 

In  their  exceptions  regarding  this  is¬ 
sue,  proponents  restated  their  position 
taken  at  the  hearing  that  a  “receipts” 
definition  must  be  included  in  the  order 
to  assure  uniform  application  of  the 
order  provisions  to  all  handlers.  For  the 
reasons  just  indicated,  we  cannot  agree 
with  proponents  on  this  point. 

(b)  Classification  of  milk.  The  uni¬ 
form  classification  plan  recently  adopted 
for  each  of  the  six  orders  under  consider¬ 
ation  should  be  continued  under  the 
merged  order.  This  plan  provides  for  the 
classification  of  milk  according  to  use, 


including  rules  for  determining  the  clas¬ 
sification  of  milk  moved  from  one  plant 
to  another.  The  plan  also  sets  forth  a 
procedure  for  allocating  a  handler’s  re¬ 
ceipts  of  milk  and  milk  products  from 
various  sources  to  his  utilization  in  each 
class  in  order  to  determine  the  classi¬ 
fication  of  producer  milk. 

At  the  time  of  the  merger  hearing,  five 
of  the  six  orders  were  involved  in 
amendatory  proceedings  concerning  pro¬ 
posals  for  a  uniform  classification  plan 
for  39  orders.  The  South  Texas  order  was 
not  included.  Revised  recommended  deci¬ 
sions  had  been  issued  by  the  Department 
and  were  being  reviewed  by  the  industry 
prior  to  the  issuance  of  final  decisions  by 
the  Department. 

In  conjunction  with  its  merger  pro¬ 
posal,  the  proponent  cooperative  urged 
that  the  Department’s  recommended 
classification  plan,  with  certain  modifi¬ 
cations,  be  carried  forth  under  the 
merged  order.  Handlers  who  testified  on 
the  classification  issue  generally  took  a 
similar  position.  Because  of  the  broad 
industry  support  for  a  uniform  classifi¬ 
cation  plan,  and  because  of  the  very  ex¬ 
tensive  hearings  that  had  been  held  on 
this  issue  relative  to  the  39  orders,  little 
testimony  was  presented  at  the  Texas 
hearing  concerning  the  details  of  the 
classification  provisions  for  the  merged 
order.  As  indicated  at  the  outset  of  this 
decision,  action  has  already  been  taken 
on  the  basis  of  this  hearing  with  respect 
to  the  proposal  for  interim  action  on  a 
uniform  classification  plan  for  the  South 
Texas  order. 

Following  the  close  of  the  merger  hear¬ 
ing,  the  39-market  proceedings  were 
completed  and  the  resulting  uniform 
classification  plan  for  such  markets  be¬ 
came  effective  on  August  1,  1974.  The 
same  classification  plan  was  adopted  for 
the  South  Texas  market  and  it  likewise 
became  effective  on  that  date. 

There  is  no  basis  for  a  classification 
plan  for  the  merged  order  different  from 
the  plan  just  recently  found  appropriate 
for  the  separate  orders.  The  modifica¬ 
tions  of  the  plan,  or  objections  to  it,  that 
were  set  forth  by  producers  and  handlers 
at  the  merger  hearing  were  similarly 
raised  by  the  same  parties  in  the  39-mar¬ 
ket  proceedings  and  were  fully  considered 
at  that  time.  Current  marketing  condi¬ 
tions  in  the  Texas  area  here  under  con¬ 
sideration  support  the  continued  appli¬ 
cability  of  the  recently  adopted  classi¬ 
fication  provisions. 

A  proprietary  handler  urged  a  change 
in  the  merger  proponent’s  proposed  clas¬ 
sification  of  milk  that  is  transferred  to 
a  pool  plant  from  another  pool  plant  or 
from  a  cooperative  bulk  tank  handler. 
Under  the  cooperative’s  proposal,  the  two 
handlers  Involved  could  agree  on  the 
classification  of  the  milk  transferred  if 
there  is  enough  utilization  in  that  class 
at  the  transferee-plant.  In  the  absence 
of  any  agreement,  a  Class  I  classification 
would  apply  to  the  transfer.  This  is  the 
arrangement  adopted  herein  for  the 
merged  order  with  respect  to  transfers 
between  pool  plants.  As  described  earlier, 
however,  milk  received  at  a  pool  plant 
from  a  cooperative  bulk  tank  handler 
would  be  classified  in  the  same  manner 
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as  producer  milk  received  at  the  pool 
plant.  This  method  of  classifying  cooper¬ 
ative  bulk  tank  milk  was  the  objective 
sought  by  the  handler  in  his  proposal. 

It  should  be  noted  here  that  although 
handlers  would  be  able  to  agree  on  the 
classification  of  transfers  as  between 
pool  plants  such  transfers  would  be  sub¬ 
ject,  nevertheless,  to  the  location  ad¬ 
justment  credit  provisions  of  the  order. 
These  provisions  limit  the  amount  of 
location  adjustment  credit  that  may  be 
permitted  on  Class  I  transfers  between 
pool  plants.  As  described  later,  this  is 
necessary  to  protect  the  pool  from  un¬ 
warranted  transportation  costs. 

(c)  Class  I  price  and  in-area  location 
adjustments.  The  Class  I  price  for  the 
Texas  market  should  be  established  for 
the  Dallas  area,  or  “Zone  1,”  with  prices 
applicable  at  plants  in  other  areas  to  be 
determined  through  the  use  of  location 
adjustments.  Such  Class  I  price  should 
be  the  basic  formula  price  for  the  sec¬ 
ond  preceding  month  plus  a  Class  I  dif¬ 
ferential  of  $2.32. 

For  purposes  of  applying  location  ad¬ 
justments,  the  Texas  marketing  area 
should  be  divided  into  12  pricing  zones. 
The  location  adjustment  for  each  zone, 
the  resulting  Class  I  differential  (shown 
parenthetically),  and  the  Texas  coun¬ 
ties  that  should  be  included  in  each  zone 
are  as  follows : 

Zone  1 — no  adjustment  ($2.32). 


Camp. 

Johnson. 

Collin. 

Kaufman. 

Cooke. 

Lamar. 

Dallas. 

Morris. 

Delta. 

Parker. 

Denton. 

Rains. 

Ellis. 

Red  River. 

Fannin. 

Rockwall. 

Franklin. 

Somervell. 

Grayson. 

Tarrant. 

Hill  (Blum  and 

Titus. 

Itasca  divisions 

Upshur. 

only)  .B 

Van  Zandt. 

Hood. 

Wise. 

Hopkins. 

Wood. 

Hunt. 

Zone  2 — plus  6  cents  ($2.38) . 

Gregg. 

Panola. 

Harrison. 

Rusk. 

Marlon. 

Smith. 

Zone  5 — plus  20  cents  ($2.52) . 

Brazos.  Milam. 

Burleson.  Robertson. 

Grimes.  Walker. 

Madison. 


Zone  6 — plus  25  cents  ($2.57) . 


Andrews. 

King. 

Borden. 

Knox. 

Brown. 

Martin. 

Callahan. 

Midland. 

Coke. 

Mitchell. 

Coleman. 

Nolan. 

Dawson. 

Palo  Pinto. 

Eastland. 

Runnels. 

Ector. 

Scurry. 

Fisher. 

Shackelford. 

Foard. 

Stephens. 

Glasscock. 

Sterling. 

Haskell. 

Stonewall. 

Howard. 

Taylor. 

Jack. 

Throckmorton, 

Jones. 

Tom  Green. 

Kent. 

Young. 

Zone  7 — ; 

plus  30  cents  ($2.62) . 

Bastrop. 

Travis. 

Burnet. 

Lee. 

Williamson. 

Zone  8 — plus  36  cents  ($2.68) . 

Austin. 

Harris. 

Brazoria. 

Jefferson. 

Chambers. 

Liberty. 

Colorado. 

Montgomery. 

Fayette. 

Orange. 

Fort  Bend. 

San  Jacinto. 

Galveston. 

Waller. 

Hardin. 

Washington. 

Zone  9 — 

plus  42  cents  ($2.74). 

Bexar. 

Hays. 

Caldwell. 

Jackson. 

Comal. 

Lavaca. 

De  Witt. 

Matagorda. 

Gonzales. 

Wharton. 

Guadalupe 

Wilson. 

Zone  10 — plus  53  cents  ($2.85). 

Aransas. 

Karnes. 

Bee. 

Live  Oak. 

Calhoun. 

Refugio. 

Goliad. 

Victoria. 

Zone  11- 

-plus  66  cents  ($2.98). 

Brooks. 

Kleberg. 

Duval. 

Nueces. 

Jim  Wells. 
Kenedy. 

San  Patricio. 

Zone  12- 

-plus  75  cents  ($3.07) . 

Zone  3 — plus  15  cents 

Anderson. 

Bell. 

Bosque. 

Cherokee. 

Comanche. 

Coryell. 

Erath. 

Falls. 

Freestone. 

Hamilton. 


($2.47). 

Henderson. 

Hill  (except  Blum 
and  Itasca  divi¬ 
sions). 

Lampasas. 

Limestone. 

McLennan. 

Mills. 

Navarro. 


Zone  4 — plus  18  cents  ($2.50) . 


Angelina. 

Houston. 

Jasper. 

Leon. 

Nacogdoches. 

Newton. 


Polk. 

Sabine. 

San  Augustine. 
Shelby. 

Trinity. 

Tyler. 


6  The  use  of  "divisions”  for  delineating  por¬ 
tions  of  Hill  County  Is  based  on  the  geo¬ 
graphical  units  set  forth  In  the  publication 
of  the  Bureau  of  Census,  U.S.  Department  of 
Commerce,  titled  "Number  of  Inhabitants, 
TEXAS,  1970  Census  of  Population." 


Cameron.  Willacy. 

Hidalgo. 

The  cooperative  proposing  the  merged 
order  proposed  that  the  basic  formula 
price  now  used  under  the  separate  orders 
be  continued.  There  was  no  opposition 
to  this  proposal. 

The  present  basic  formula  price  in 
each  of  the  separate  orders  is  based  on 
pay  prices  for  manufacturing  grade  milk 
at  plants  in  the  States  of  Minnesota  and 
Wisconsin.  This  basic  formula  price  is 
used  in  setting  Class  I  prices  under  all 
Federal  orders.  Its  continued  use  under 
the  merged  order  will  assist  in  the  main¬ 
tenance  of  adequate  supplies  for  the 
market.  Also,  Class  I  price  changes  under 
this  order  will  remain  coordinated  with 
those  under  all  other  orders. 

The  cooperative  also  proposed  that  the 
Class  I  price  for  the  Texas  market  be 
established  for  the  Dallas  area,  with 
prices  applicable  at  plants  in  other  areas 


to  be  determined  through  the  use  of 
location  adjustments.  Under  its  proposal 
as  discussed  at  the  hearing,  the  Class  I 
price  at  Dallas  would  be  the  basic  for¬ 
mula  price  for  the  second  preceding 
month  plus  $2.34,  two  cents  above  the 
present  Dallas  price.  Class  I  prices  at 
other  plant  locations  in  Texas  likewise 
would  be  increased  two  cents  over  present 
levels.  Under  the  hearing  proposal,  the 
present  price  relationships  between 
plants  located  in  Texas,  with  one  excep¬ 
tion,  would  be  continued.  At  Gonzales, 
the  Class  I  price  would  be  increased  six 
cents  relative  to  the  proposed  prices  at 
other  plants. 

In  its  exceptions  to  the  recommended 
decision,  the  cooperative  modified  its  in¬ 
itial  position  on  prices  at  two  locations. 
The  cooperative  urged  that  the  Class  I 
price  at  Lufkin,  Texas,  be  the  same  as  the 
Class  I  price  at  Tyler  and  Marshall, 
Texas.  The  price  at  Lufkin  is  now  12 
cents  per  hundredweight  higher.  Sim¬ 
ilarly,  the  cooperative  urged  that  the 
price  at  Victoria,  Texas,  be  the  same  as 
the  Class  I  price  at  San  Antonio.  The  Vic¬ 
toria  price  is  now  11  cents  higher.  In  both 
cases,  the  cooperative  contended  that  the 
fluid  sales  competition  of  plants  at  the 
higher-priced  locations  with  nearby 
plants  in  the  lower-priced  areas  is  such 
as  to  warrant  the  same  Class  I  price 
among  competing  handlers. 

In  its  post-hearing  brief,  the  coopera¬ 
tive  also  changed  its  initial  position  ex¬ 
pressed  at  the  hearing  with  respect  to 
the  general  price  level  for  the  entire 
market.  The  cooperative  urged  in  its 
brief  that  the  Class  I  price  differential 
at  Dallas  be  $2.90  rather  than  $2.34.  This 
was  based  on  the  Class  I  price  applicable 
under  the  Chicago  Regional  order  at  Eau 
Claire,  Wisconsin,  plus  two  cents  per 
hundredweight  for  each  10  miles  from 
Eau  Claire  to  Dallas.  The  cooperative 
likewise  urged  corresponding  increases  in 
Class  I  prices  at  other  Texas  locations  to 
reflect  the  two-cent  transportation  rate. 

A  similar  transportation  rate  (2.2 
cents  per  10  miles)  was  proposed  also  by 
a  handler  who  operates  a  distributing 
plant  at  Dallas.  Under  this  proposal,  at¬ 
tention  was  directed  primarily  to  the 
price  relationships  between  Dallas  and 
other  locations  throughout  Texas.  The 
handler  indicated  that  he  was  particu¬ 
larly  interested  in  increasing  the  price 
level  at  Houston  relative  to  Dallas  be¬ 
cause  of  his  shipments  of  packaged  fluid 
milk  products  to  Houston  from  his  Dallas 
plant.  He  claimed  that  the  present  dif¬ 
ference  in  Class  I  prices  at  these  two 
locations  does  not  cover  his  transporta¬ 
tion  cost.  He  stated  that  because  of 
higher  transportation  costs  today  the 
commonly  used  transportation  rate  of 
1.5  cents  per  10  miles  is  no  longer  appro¬ 
priate  in  setting  prices  at  various  loca¬ 
tions.  Under  his  proposal,  the  Class  I 
price  at  Houston,  for  example,  would  be 
increased  16.6  cents.  The  price  at  Har¬ 
lingen  would  be  increased  35  cents. 

Another  proposal  that  would  affect  the 
general  Class  I  price  level  of  the  Texas 
market  was  made  by  a  handler  who 
operates  a  distributing  plant  at  Victoria, 
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Texas.  He  proposed  that  the  transporta¬ 
tion  rate  be  determined  from  a  formula, 
which  presently  would  yield  a  rate  of 
1.7649  cents  per  10  miles.  It  was  sug¬ 
gested  that  the  Texas  price  structure  be 
tied  to  some  pricing  point  in  the  more 
northern  states,  such  as  Omaha,  Ne¬ 
braska. 

Two  handlers  opposed  any  increase  in 
the  general  Class  I  price  level.  Such  an 
increase,  it  was  indicated,  would  alter 
adversely  the  price  alignment  with  other 
Federal  order  markets.  One  of  the  han¬ 
dlers  testified,  however,  that  if  prices  in 
some  parts  of  Texas  are  reduced,  as 
several  handlers  proposed,  the  Class  I 
price  level  should  then  be  increased  so 
that  producers  in  total  do  not  have  their 
returns  lowered. 

Several  proposals  were  made  to  change 
the  present  Class  I  prices  at  selected  lo¬ 
cations  within  the  proposed  marketing 
area.  These  proposals,  which  are  less 
directly  related  to  the  general  price  level 
for  the  market,  are  discussed  later. 

Basically,  the  Class  I  price  structure 
for  the  Texas  market  should  be  estab¬ 
lished  at  a  level  which,  in  conjunction 
with  the  Class  n  and  Class  m  prices,  will 
result  in  returns  to  producers  sufficient  to 
insure  an  adequate,  but  not  excessive, 
supply  of  pure  and  wholesome  milk  for 
the  market.  The  adequacy  of  milk  sup¬ 
plies  for  the  Texas  area  has  been  de¬ 
pendent  upon  the  Class  I  prices  appli¬ 
cable  in  the  various  segments  of  the 
adopted  marketing  area.  The  Class  I 
price  levels  now  applicable  within  this 
area,  as  expressed  in  terms  of  the  Class 
I  differentials  of  the  separate  orders,  are 
as  follows: 


North  Texas _ $2.  32 

Central  West  Texas _ :  2.  57 

South  Texas _  2. 68 

Austin-Waco  _  2. 70 

San  Antonio _  2.  74 

Corpus  Chrlsti _  3.  07 


Data  for  the  separately  regulated 
areas  indicate  that  on  a  combined  basis 
producer  receipts  in  1972  were  133  per¬ 
cent  of  the  total  Class  I  utilization  of 
regulated  handlers.  For  1973,  this  figure 
wras  129  percent.  In  the  short  production 
months  of  September,  October  and  No¬ 
vember,  supplies  were  still  reasonably 
sufficient  for  the  Class  I  needs  of  the  area. 
In  1972  and  1973,  producer  receipts  dur¬ 
ing  this  three-month  period  were  117 
percent  and  121  percent,  respectively,  of 
Class  I  use. 

This  supply-demand  relationship  indi¬ 
cates  that  the  prevailing  Federal  order 
Class  I  price  structure  in  the  Texas  area 
has  been  bringing  forth  an  adequate,  al¬ 
though  not  excessive,  supply  of  milk  for 
consumers.  A  higher  minimum  price  level 
under  the  order  could  stimulate  addi¬ 
tional  milk  production  not  needed  for 
fluid  use,  thereby  resulting  in  a  misallo- 
cation  of  agricultural  resources.  Also, 
such  greater  production  could  lead  to  the 
building  of  costly  additional  manufac¬ 
turing  facilities  since  the  present  surplus 
disposal  capacity  in  Texas  is  now  rela¬ 
tively  limited.  Moreover,  since  raw  milk 
costs  are  customarily  passed  on  to  con¬ 
sumers,  a  higher  Class  I  price  level  could 
lead  to  higher  retail  prices  for  milk.  Un¬ 


der  these  circumstances,  the  public  in¬ 
terest  would  not  be  served  by  establish¬ 
ing  a  higher  minimum  Class  I  price  level 
than  now  exists  in  the  Texas  area. 

In  addition,  an  increase  in  the  present 
Class  I  price  structure  for  the  area,  such 
as  using  a  Class  I  differential  of  $2.90  at 
Dallas  with  corresponding  increases  else¬ 
where  in  the  market,  could  be  disruptive 
for  those  producers  who  are  regular  sup¬ 
pliers  of  milk  for  the  Texas  market.  Class 
I  milk  should  be  priced  competitively 
with  milk  supplies  in  surrounding  mar¬ 
kets  if  local  producers  are  to  be  reasona¬ 
bly  assured  of  a  Class  I  outlet  for  their 
milk.  Thus,  Class  I  prices  within  the 
Texas  area  should  not  be  higher  than 
the  cost  of  obtaining  quality  milk  on  a 
regular  basis  from  alternative  sources. 
If  a  significant  price  advantage  exists, 
handlers  customarily  relying  on  local 
supplies  would  recognize  the  advantage 
of  another  supply  and  would  be  encour¬ 
aged  to  change  their  buying  arrange¬ 
ments.  Relatively  high  Class  I  prices  in 
the  Texas  market  not  only  could  encour¬ 
age  the  use  of  alternative  raw  milk  sup¬ 
plies  but  also  might  cause  Texas  handlers 
to  lose  packaged  fluid  milk  sales  to  han¬ 
dlers  in  other  markets. 

It  is  essential,  then,  that  the  Class  I 
price  structure  in  Texas  be  aligned  with 
the  Class  I  prices  of  markets  that  are 
lively  to  represent  alternative  sources  of 
milk  for  the  Texas  area.  Milk  brought 
into  Texas  must  come  from  farms  and 
plants  inspected  by  Texas  authorities. 
Out-of-State  supplies  now  approved  for 
Texas  are  limited  essentially  to  those  in 
Oklahoma  and  Kansas.  Minimal  quanti¬ 
ties  of  milk  produced  in  Nebraska  and 
Arkansas  also  are  now  eligible  for  de¬ 
livery  to  Texas.  However,  should  the 
Texas  price  structure  provide  the  incen¬ 
tive,  it  could  be  expected  that  Texas 
handlers  would  develop  new  Texas-ap¬ 
proved  supplies  in  other  areas. 

Historically,  the  Chicago  milkshed  has 
been  a  major  source  of  supplemental 
supplies  for  many  of  the  markets 
throughout  much  of  the  United  States. 
The  cooperative  proposing  the  merged 
order  indicated,  for  example,  that  during 
the  short  production  months  it  some¬ 
times  must  move  Texas-approved  milk 
normally  going  to  Oklahoma  handlers  to 
Texas  handlers  instead.  When  it  does 
this,  it  then  replaces  the  Oklahoma  milk 
with  milk  from  the  Upper  Midwest  that 
does  not  have  Texas  inspection. 

To  reflect  the  variable  cost  of  moving 
milk  from  the  Upper  Midwest  to  distant 
markets,  Class  I  prices  in  Federal  order 
markets  gradually  increase  the  more  dis¬ 
tant  the  markets  are  from  the  Chicago 
area.  This  accounts  for  the  graduated 
price  levels  not  only  in  the  markets  to 
the  north  of  Texas  but  in  the  now  sepa¬ 
rately  regulated  markets  within  the  area 
under  consideration  as  well.  The  grada¬ 
tion  of  prices  reflects  to  a  large  degree 
a  transportation  rate  of  1.5  cents  per 
hundredweight  per  10  miles.  On  this 
basis,  the  present  Class  I  price  structure 
within  the  Texas  area,  including  a  Class 
I  differential  of  $2.32  at  Dallas,  is  in 
reasonable  alignment  with  markets  to 
the  north. 


The  existing  Class  I  price  structure  for 
the  Texas  area  appears  to  be  providing 
the  proper  balance  between  adequate 
milk  supplies  and  the  necessary  align¬ 
ment  of  prices  not  only  with  other  mar¬ 
kets  but  among  the  various  segments  of 
the  Texas  area.  In  this  circumstance,  this 
price  structure  should  be  continued  un¬ 
der  the  merged  order. 

The  handler  proposing  a  price  struc¬ 
ture  based  on  a  location  adjustment  rate 
of  2.2  cents  per  10  miles  claimed  in  his 
exceptions  to  the  recommended  decision 
that  the  adopted  pricing,  which  largely 
reflects  a  1.5-cent  rate,  fails  to  recognize 
an  increase  in  the  cost  of  hauling  milk. 
The  handler  contended  that  the  uni¬ 
formity  of  prices  to  all  handlers,  as  pre¬ 
scribed  by  the  Act,  cannot  be  achieved 
unless  the  differences  in  Class  I  prices 
at  various  locations  in  the  market  reflect 
the  actual  costs  of  transporting  milk.  He 
further  stressed  that  a  failure  to  reflect 
such  costs  in  the  Texas  price  structure 
would  discriminate  against  him  in  that 
this  would  create  an  artificial  barrier  to 
effective  competition  for  packaged  milk 
sales  in  distant  parts  of  the  market.  It 
was  his  contention,  for  example,  that  the 
present  36-cent  difference  in  Class  I 
prices  at  Dallas  and  Houston,  which 
would  be  continued,  does  not  cover  the 
cost  of  moving  packaged  milk  from  his 
Dallas  processing  plant  to  sales  outlets 
in  the  Houston  area.  The  handler  claimed 
that  the  cost  of  raw  milk  to  Houston 
handlers  f.o.b.  their  plants  is  thus  less 
than  the  cost  of  his  milk  after  it  has  been 
processed  at  Dallas  and  moved  to  the 
Houston  area. 

The  Class  I  price  structure  under  the 
Texas  order  is  not  intended  to  assure 
each  handler  in  the  market  that  he  will 
have  cost  compatibility  at  any  location 
at  which  he  may  choose  to  distribute 
milk.  Its  purpose  is  to  assure  handlers, 
and  ultimately  consumers,  of  an  ade¬ 
quate  milk  supply.  There  has  been  a  rea¬ 
sonable  demonstration  that  the  present 
pattern  of  milk  prices  throughout  the 
Texas  area  has  attracted  sufficient,  but 
not  excessive,  raw  milk  supplies  to  han¬ 
dlers  operating  in  the  various  parts  of 
the  State.  Local  considerations  do  sug¬ 
gest  certain  price  changes  at  specific  lo¬ 
cations,  and  these  have  been  dealt  with 
in  this  decision.  Nevertheless,  the  supply- 
demand  balance  in  the  market  does  not 
warrant  a  major  restructuring  of  prices 
that  necessarily  would  result  if  prices 
were  to  reflect  a  higher  transportation 
rate. 

There  is  little  doubt  from  the  record 
that  there  has  been  some  increase  re¬ 
cently  in  the  cost  of  hauling  milk.  How¬ 
ever,  to  the  extent  that  hauling  costs  are 
an  important  consideration  in  establish¬ 
ing  the  level  of  prices,  only  those  costs 
associated  with  the  movement  of  bulk 
milk  should  be  considered.  The  price 
structure  is  intended  to  attract  raw  milk 
supplies  to  a  given  location,  not  packaged 
milk.  The  only  substantive  cost  data 
made  available  at  the  hearing  were  those 
relating  to  movements  of  milk  in  pack¬ 
aged  form.  These  were  offered  by  the 
handler  proposing  the  2.2-cent  location 
adjustment  rate.  Although  some  of  the 
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increased  costs  would  affect  the  move¬ 
ment  of  bulk  milk  as  well,  no  extensive 
cost  data  were  presented  with  regard  to 
the  actual  current  trucking  costs  for 
movements  of  milk  in  bulk  form.  The 
handler  presenting  the  cost  data  for 
packaged  milk  movements  also  offered 
his  analysis  of  how  these  costs  would 
translate  into  the  cost  of  hauling  bulk 
milk.  The  analysis  was  based  on  a  De¬ 
partment  study  that  used  1969  cost  data 
in  developing  synthetic  costs  of  hauling 
bulk  milk  over  long  distances.  The  han¬ 
dler  updated  this  study  using  various 
economic  indices.  Although  a  synthetic 
cost  study  may  be  useful  as  a  guide,  it 
must  be  recognized  that  the  hauling  costs 
presented  in  the  study  are  constructed, 
or  estimated,  costs  and  not  costs  actually 
incurred  by  specific  milk  haulers. 
Changes  in  transportation  allowances 
under  an  order  should  reflect  widespread 
current  operating  experience  in  the 
market. 

In  spite  of  some  increase  in  hauling 
costs,  adequate  raw  milk  supplies  are  in 
fact  being  made  available  to  handlers 
throughout  the  Texas  market.  This  in¬ 
cludes  substantial  movements  of  milk 
from  the  northern  part  of  Texas  to  the 
southern  areas  of  the  State.  There  is  no 
indication  that  increased  hauling  costs 
are  deterring  such  milk  movements.  It 
is  reasonable,  then,  to  have  the  Class  I 
price  structure  for  the  Texas  market  con¬ 
tinue  to  reflect  a  transportation  rate  of 
1.5  cents  per  hundredweight  for  each  10 
miles.  Accordingly,  pricing  considera¬ 
tions  for  specific  areas  in  the  market, 
as  discussed  later,  are  dealt  with  within 
this  framework. 

Contrary  to  the  exceptor’s  contentions, 
price  uniformity  for  all  handlers  in  a 
market  does  not  contemplate  a  “precise” 
alignment  of  prices  (or,  in  effect,  raw 
milk  costs)  at  different  locations  based 
on  actual  hauling  costs.  In  fact,  this  is 
something  that  simply  cannot  be 
achieved.  The  cost  of  transporting  milk 
differs  from  hauler  to  hauler  (as  well  as 
between  bulk  milk  and  packaged  milk  if 
recognition  were  to  be  given,  as  desired 
by  exceptor,  to  packaged  milk  move¬ 
ments).  Any  reflection  of  hauling  rates 
in  an  order  could  be  no  more  than  a  re¬ 
flection  of  the  average  hauling  rate  be¬ 
ing  experienced  by  all  handlers  in  the 
market.  This  in  itself  precludes  any  pre¬ 
cise  price  alignment  for  individual  han¬ 
dlers.  Also,  it  is  not  possible  to  establish 
a  price  structure  under  which  each 
plant’s  Class  I  price  is  lower,  and  at  the 
same  transportation  rate,  than  the  price 
at  every  other  plant  in  the  market.  Such 
an  arrangement  is  administratively  un¬ 
workable  in  that  it  would  require  multi¬ 
ple  Class  I  prices  at  each  plant  location. 

A  handler  may  distribute  milk  in  any 
area  he  chooses.  Should  he  decide  to  sell 
milk  in  an  area  where  handlers  have  a 
lower  cost,  he  must  assume  any  competi¬ 
tive  risks  involved.  It  would  be  uneco¬ 
nomic  to  have  the  order  provide  a  han¬ 
dler  with  cost  comparability  at  any 
location  at  which  he  may  choose  to 
distribute  milk. 

Only  one  Class  I  price  should  be  an¬ 
nounced  under  the  order.  Presently,  of 


course,  a  Class  I  price  is  announced  for 
each  of  the  six  regulated  areas  to  be 
combined.  Because  the  adopted  market¬ 
ing  area  would  cover  such  a  large  terri¬ 
tory,  it  is  necessary  that  the  announced 
Class  I  price  apply  only  to  a  limited  por¬ 
tion  of  such  area.  The  Class  I  price  at 
all  plants  located  outside  this  area,  de¬ 
fined  herein  as  Zone  1,  should  be  the 
announced  Class  I  price  as  adjusted  for 
the  location  of  the  plant. 

Zone  1  should  comprise  much  of  the 
present  North  Texas  marketing  area.  The 
North  Texas  area  is  the  largest  segment 
of  the  combined  market  in  terms  of  both 
milk  supplies  and  Class  I  sales.  Of  the 
total  Texas  production  now  associated 
with  the  six-market  area,  about  one- 
half  comes  from  farms  located  in  the  28 
counties  that  would  make  up  Zone  1.  Of 
the  total  Class  I  sales  in  the  six  markets, 
about  40  percent  is  by  North  Texas  han¬ 
dlers.  Zone  1,  which  includes  the  Dallas- 
Ft.  Worth  metropolitan  complex,  has 
about  30  percent  of  the  total  population 
of  the  proposed  Texas  marketing  area. 
The  concentration  of  production  and 
Class  I  sales  in  the  present  North  Texas 
area,  relative  to  other  segments  of  the 
market,  makes  it  appropriate  to  estab¬ 
lish  this  area  as  the  focal  pricing  point 
within  the  Texas  market. 

As  indicated,  the  Class  I  price  struc¬ 
ture  now  applicable  in  the  Texas  area 
should  be  retained.  With  one  exception, 
this  should  be  the  case  with  respect  to  all 
locations  within  the  adopted  marketing 
area  where  there  are  now  plants  regu¬ 
lated  under  the  separate  orders.  Under 
this  price  structure.  Class  I  prices  at  the 
various  plants  increase  as  one  goes  west¬ 
ward  and  southward  from  the  North 
Texas  area.  This  gradation  of  prices  re¬ 
flects  the  additional  value  that  milk  has 
at  the  various  plant  locations  relative  to 
the  value  of  milk  in  the  North  Texas 
region. 

Handlers  in  the  western  and  southern 
parts  of  the  State  rely  to  the  extent  pos¬ 
sible  on  locally  produced  milk.  When 
local  supplies  are  not  adequate,  though, 
as  is  usually  the  case  during  the  short 
production  months,  additional  milk  must 
be  obtained  from  other  areas.  As  just 
noted,  much  of  the  milk  supply  for  Texas 
is  produced  in  the  North  Texas  region. 
Producers  in  the  northern  area  cannot  be 
expected,  however,  to  make  their  milk 
available  to  handlers  in  the  deficit  pro¬ 
duction  areas  unless  there  is  a  sufficient 
price  incentive.  This  is  related  largely  to 
the  cost  of  moving  milk. 

The  Class  I  prices  that  now  apply  at 
various  plants  in  the  adopted  marketing 
area  thus  represent  the  value  of  an  eco¬ 
nomic  service  to  handlers  by  distant 
producers  who  bear  the  cost  of  moving 
their  milk  to  the  handlers’  plants.  This  is 
the  case  even  where  a  handler  draws  his 
entire  supply  from  producers  located  near 
his  plant.  In  the  absence  of  any  local 
supply,  the  handler  would  have  to  pro¬ 
cure  milk  from  other  areas.  Thus,  the 
value  of  milk  at  that  plant  location 
necessarily  must  reflect  the  cost  of  ob¬ 
taining  milk  from  reserve  supply  sources. 
Also,  the  economic  value  of  the  local  milk 
supply  at  a  given  plant  location  is  related 


to  the  local  producers’  opportunity  to 
ship  milk  to  other  plants  where  the  price 
is  higher.  If  the  local  price  is  too  low 
relative  to  this  “opportunity”  price  at 
other  locations,  the  local  supply  will  be 
attracted  to  other  areas. 

The  only  change  that  should  be  made 
in  the  Class  I  prices  now  applicable  at 
regulated  plants  in  Texas  is  a  six-cent  in¬ 
crease  in  the  price  at  Gonzales.  A  plant 
at  this  location  is  now  regulated  under 
the  South  Texas  order  and  has  the  same 
Class  I  differential  ($2.68)  as  plants  in 
Houston.  As  a  result  of  this  decision,  the 
Class  I  differential  at  the  Gonzales  plant 
would  be  increased  to  $2.74,  which  is  the 
Class  I  differential  now  applicable  at  San 
Antonio. 

Although  the  Gonzales  plant  is  regu¬ 
lated  under  the  South  Texas  order,  it  is 
actually  located  much  nearer  the  San 
Antonio  market  than  the  major  sales 
area  of  the  South  Texas  market.  Gon¬ 
zales  is  70  miles  east  of  San  Antonio 
and  140  miles  west  of  Houston.  It  is  about 
14  miles  south  of  the  main  highway  that 
connects  these  two  cities.  Also,  Gonzales 
is  located  about  the  same  distance  as 
San  Antonio  from  the  heavy  production 
area  in  the  North  Texas  area,  which  is 
somewhat  further  from  such  area  than 
Houston.  Thus,  producers  delivering  milk 
to  the  Gonzales  plant  are  providing  an 
economic  service  of  benefit  to  the  han¬ 
dler  that  approximates  the  service 
provided  to  San  Antonio  handlers  but 
which  exceeds  the  economic  service  to 
Houston  handlers.  The  producers  deliver¬ 
ing  to  the  Gonzales  plant  should  be  com¬ 
pensated  accordingly  for  this  service. 

Moreover,  the  higher  price  differential 
at  Gonzales  will  more  closely  reflect  the 
actual  location  value  of  milk  at  Gon¬ 
zales  relative  to  the  value  of  milk  at  a 
regulated  plant  at  Victoria,  Texas.  Vic¬ 
toria  is  60  miles  south  of  Gonzales.  The 
present  difference  in  Class  I  prices  at  the 
two  locations  is  17  cents.  This  decision 
will  reduce  the  price  difference  to  11 
cents. 

Because  the  plants  have  been  regu¬ 
lated  under  different  orders,  it  has  not 
been  possible  to  maintain  a  precise  align¬ 
ment  of  Class  I  prices  at  plants  located 
in  San  Antonio  and  Gonzales.  Under  the 
present  price  structure,  the  Gonzales 
handler,  although  paying  a  lower  Class 
I  price  than  is  proposed  herein,  appar¬ 
ently  has  been  able  to  maintain  his  milk 
supply.  This  will  not  necessarily  be  the 
case  under  the  merged  order,  however, 
since  his  producers,  over  time,  will  seek 
their  most  remunerative  outlet. 

Although  he  did  not  testify  at  the 
hearing  with  respect  to  the  cooperative’s 
proposed  Class  I  price  increase  at  Gon¬ 
zales,  the  operator  of  the  Gonzales  plant 
filed  exceptions  to  the  recommended 
adoption  of  this  proposal.  The  handler 
claimed  that  since  he  has  always  been 
associated  with  the  South  Texas  market 
his  Class  I  price  should  continue  to  be 
the  same  as  the  price  applicable  at  Hous¬ 
ton.  It  is  concluded,  however,  that  on  the 
basis  of  the  available  evidence  placed  In 
the  record,  and  for  the  reasons  already 
set  forth,  the  adoption  of  the  higher 


FEDERAL  REGISTER,  VOL.  40,  NO.  89— WEDNESDAY,  MAY  7,  1975 


20026 


PROPOSED  RULES 


price  at  Gonzales  is  reasonable  under  the 
present  marketing  situation. 

The  Victoria  handler  who  proposed 
that  the  transportation  rate  be  deter- 
minued  by  a  formula  contended  that  his 
Class  I  price  is  too  high  relative  to  Class 
I  prices  in  Austin,  Houston  and  San  An¬ 
tonio  when  such  prices  are  based  on  the 
cost  of  hauling  milk  from  Dallas.  As  an 
alternative  to  his  proposal  using  a  loca¬ 
tion  adjustment  formula,  the  handler 
proposed  that  the  present  Class  I  price 
applicable  at  his  plant  be  reduced  9  cents. 
He  stated  that  about  70  percent  of  his 
milk  supply  comes  directly  from  Texas 
producers,  with  the  remainder  coming 
from  a  plant  in  Kansas. 

In  determining  the  appropriate  Class  I 
price  at  Victoria,  it  is  necessary  to  give 
substantial  consideration  to  the  relation¬ 
ship  of  prices  at  various  locations  in  the 
southern  part  of  Texas.  Although  the 
major  supply  of  reserve  milk  is  in  the 
North  Texas  area,  which  suggests  the 
need  for  aligning  prices  with  that  area, 
distributing  plants  in  southern  Texas 
procure  milk  regularly  from  farms  in  this 
southern  area.  The  economic  value  of 
milk  to  the  southern  producer  is  deter¬ 
mined  by  the  alternative  outlets  for  his 
milk.  If  this  value  is  not  properly  reflected 
in  the  Class  I  price  at  various  locations, 
the  milk,  over  time,  probably  would  not 
be  available  to  plants  at  those  locations. 

Corpus  Christi  is  a  major  consumption 
center  in  southern  Texas.  The  primary 
milkshed  for  this  metropolitan  area  ex¬ 
tends  northward  to  an  area  between  San 
Antonio  and  Victoria.  Part  of  the  milk  re¬ 
ceived  by  Corpus  Christi  handlers  comes 
directly  from  farms  in  this  part  of  the 
milkshed  and  at  times  from  a  supply 
plant  in  San  Antonio.  The  relationship 
of  Class  I  prices  at  plants  located  in  or 
near  this  milkshed  area  with  the  Corpus 
Christi  price  is  thus  an  important  con¬ 
sideration. 

Based  on  the  transportation  rate  of 
1.5  cents  per  10  miles,  the  present  Class  I 
prices  at  both  Victoria  and  San  Antonio 
are  in  reasonable  alignment  with  the 
Corpus  Christi  price.  The  93 -mile  dis¬ 
tance  from  Victoria  to  Corpus  Christi 
would  suggest  a  price  difference  of  14 
cents  per  hundredweight.  The  present 
difference  is  13  cents.  Similarly,  the  145- 
mile  distance  between  San  Antonio  and 
Corpus  Christi  would  suggest  a  price  dif¬ 
ference  betwreen  these  locations  of  22 
cents.  The  Class  I  prices  at  these  cities 
now  differ  by  24  cents.  Corpus  Christi 
is  390  miles  from  Dallas.  This  distance 
would  suggest  a  Class  I  price  at  Corpus 
Christi  7.5  cents  lower  than  the  currently 
applicable  price.  As  noted,  however,  sup¬ 
plemental  milk  for  handlers  at  Corpus 
Christi  is  obtained  from  the  San  Antonio 
area.  In  recognition  of  this,  the  present 
price  relationship  between  Corpus  Christi 
and  San  Antonio  which  reflects  the  1.5- 
cent  rate,  should  be  maintained.  Corre¬ 
spondingly,  the  current  price  difference 
between  Corpus  Christi  and  Victoria  like¬ 
wise  should  be  continued. 

In  his  exceptions  to  the  proposed  re¬ 
tention  of  his  present  Class  I  price,  the 
Victoria  handler  stressed  that  a  proper 
price  alignment  with  Dallas  is  essential 


to  his  competitive  position  for  fluid  sales. 
He  contended  that  without  such  an 
alignment  he  is  disadvantaged  in  com¬ 
peting  with  distributing  plants  located  in 
areas  north  of  him. 

At  the  hearing,  the  handler  indicated 
that  his  sales  area  overlaps  with  those 
of  handlers  at  San  Antonio,  Gonzales, 
Bryan  and  Houston,  as  well  as  Corpus 
Christi  to  the  south.  Using  the  1.5-cent 
transportation  rate  as  a  measure  of 
alignment,  the  present  Class  I  price  at 
Victoria  is  closely  aligned  with  the  prices 
adopted  herein  for  Houston  and  Gon¬ 
zales.  With  respect  to  San  Antonio,  the 
Victoria  price  is  about  seven  cents  lower 
than  the  distance  between  the  two  loca¬ 
tions  would  suggest.  Relative  to  Bryan, 
which  is  154  miles  to  the  north,  just  the 
reverse  is  true,  with  the  Victoria  price 
being  somewhat  high.  Of  course,  handlers 
who  distribute  milk  in  lower-priced  areas 
(usually  to  the  north)  cannot  expect  to 
compete  on  the  same  cost  basis  with 
handlers  located  in  such  areas  who  have 
lower  procurement  costs. 

For  the  above  reasons,  it  is  concluded 
that  the  proposals  of  the  Victoria  han¬ 
dler  must  be  denied. 

The  operator  of  distributing  plants  at 
Corpus  Christi  and  Harlingen  that  are 
regulated  under  the  Corpus  Christi  order 
proposed  that  the  price  applicable  at 
Corpus  Christi  apply  in  all  the  territory 
constituting  the  present  Corpus  Christi 
marketing  area.  In  support  of  his  pro¬ 
posal,  proponent  suggested  that  since 
consumers  in  the  southernmost  part  of 
the  merged  marketing  area  have  a  rela¬ 
tively  low  effective  median  cash  income 
per  household,  the  Class  I  price  in  this 
region  should  be  lower  relative  to  Class 
I  prices  in  other  parts  of  the  marketing 
area. 

Presently,  the  Class  I  price  at  Harl¬ 
ingen  is  9  cents  higher  than  the  price  at 
Corpus  Christi.  Under  the  price  structure 
adopted  herein,  this  price  difference 
would  be  continued.  Harlingen  is  one  of 
several  cities  located  at  the  southern  tip 
of  Texas  in  an  area  commonly  referred 
to  as  the  “Valley.”  There  are  three  pool 
distributing  plants  located  in  the  Valley, 
at  Donna,  Edinburg  and  Harlingen.  Some 
of  the  milk  supplies  for  these  handlers 
comes  from  a  supply  plant  located  at 
Falfurrias,  which  is  about  65  miles  north 
of  Edinburg,  the  closest  of  the  three 
cities.  Falfurrias  is  located  in  the  center 
of  a  production  area  that  supplies  milk 
to  handlers  located  both  in  Corpus 
Christi  and  in  the  Valley,  either  directly 
from  the  farm  or  through  the  Falfurrias 
plant.  The  9-cent  higher  price  in  the 
Valley  relative  to  the  price  in  Falfurrias 
«nd  Corpus  Christi  provides  an  appro¬ 
priate  price  to  producers  in  this  produc¬ 
tion  area  who  have  a  choice  of  outlets 
and  reflects  the  cost  of  transporting  milk 
from  the  Falfurrias  area  to  the  Valley. 
It  is  appropriate  that  this  pricing  struc¬ 
ture,  which  is  resulting  in  adequate  but 
not  excessive  supplies  of  milk  in  the  Val¬ 
ley,  be  continued  under  the  merged  order. 

The  operator  of  a  pool  distributing 
plant  at  Tyler  proposed  that  the  location 
adjustment  applicable  at  the  cities  of 
Marshall  and  Tyler  be  minus  3  cents. 


This  would  reduce  the  Class  I  price  in 
the  Marshall-Tyler  area  9  cents  from 
the  present  level.  Another  handler  who 
operates  pool  distributing  plants  in  both 
Marshall  and  Tyler  proposed  a  price  ad¬ 
justment  of  minus  6  cents  for  this  area, 
which  would  reduce  the  present  price  12 
cents.  The  operator  of  a  pool  distribut¬ 
ing  plant  in  Lufkin  proposed  that  the 
Lufkin  price  be  the  same  as  the  price 
applicable  at  Marshall  and  Tyler.  Pres¬ 
ently,  the  price  at  Lufkin  is  12  cents 
higher  than  the  price  at  these  two  cities. 

The  plants  located  in  these  three  cities 
distribute  milk  throughout  the  east 
Texas  area  in  competition  with  one  an¬ 
other  and  with  handlers  located  in  the 
Dallas-Fort  Worth  area  and  in  the  Hous- 
ton-Beaumont  area.  Marshall  and  Tyler 
are  located  about  55  miles  apart  in  an 
east-west  direction.  Lufkin  is  located  to 
the  south  about  100  miles  from  Marshall 
and  85  miles  from  Tyler.  Milk  packaged 
at  one  of  the  Tyler  plants  and  at  Lufkin 
is  distributed  as  far  south  as  the  Beau¬ 
mont  area  and  the  territory  just  east 
and  north  of  Houston.  The  cities  of  Luf¬ 
kin,  Tyler  and  Marshall  are  120,  200  and 
220  miles,  respectively,  north  of  Houston 
and  105,  190  and  200  miles,  respectively, 
north  of  Beaumont. 

The  location  value  of  milk  in  this  en¬ 
tire  general  area  of  eastern  Texas  de¬ 
pends  principally  upon  the  price  obtain¬ 
able  for  milk  delivered  to  the  Houston- 
Beaumont  metropolitan  area  less  cost 
of  delivery.  The  Houston-Beaumont  area 
is  a  major  consumption  center  for  milk. 
Milk  supplies  in  and  around  this  area, 
however,  are  relatively  short  and  much 
of  the  milk  for  handlers  must  come  from 
the  heavy  production  region  in  north¬ 
eastern  Texas.  The  use  of  a  plus  6-cent 
location  adjustment  at  Marshall  and 
Tyler  and  a  plus  18-cent  adjustment  at 
Lufkin  reflects  the  gradation  of  Class  I 
prices  from  north  to  south  that  is  neces¬ 
sary  to  reflect  the  cost  of  moving  milk  to 
these  intervening  locations.  Without  this 
alignment  of  prices  from  north  to  south, 
handlers  in  the  Houston-Beaumont  com¬ 
plex  would  be  a  preferential  outlet  for 
milk  produced  both  in  the  northeastern 
Texas  region  and  near  the  cities  just 
mentioned. 

In  his  exceptions  to  the  recommended 
decision,  the  Lufkin  handler  objected 
to  the  retention  of  the  present  price  dif¬ 
ference  between  Lufkin  and  the  Tyler- 
Marshall  area.  Although  recognizing  the 
general  need  under  Federal  orders  for 
increasingly  higher  prices  from  north 
to  south,  the  handler  claimed  that  spe¬ 
cial  consideration  should  be  given  to  the 
competitive  situation  existing  in  the 
Tyler-Marshall-Lufkin  area.  It  was  his 
position  that  this  area  is  a  common  mar¬ 
keting  area  for  plants  located  in  these 
cities  and  that  this  warrants  the  same 
Class  I  price  at  all  three  locations. 

As  indicated,  Lufkin  is  located  roughly 
half  way  between  the  Tyler-Marshall 
area  and  the  Beaumont-Houston  area, 
with  such  areas  being  some  200  miles 
apart.  For  the  reasons  already  noted, 
the  price  structure  adopted  herein  is 
necessary  to  recognize  the  distances  be¬ 
tween  plants  to  which  milk  is  delivered 
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by  producers  located  throughout  the 
eastern  portion  of  Texas  and  the  differ¬ 
ing  values  that  attach  to  milk  at  each 
location. 

One  of  the  handlers  operating  a  dis¬ 
tributing  plant  at  Tyler  likewise  opposed 
the  price  structure  that  was  recom¬ 
mended  for  the  eastern  Texas  area.  He 
contended  in  his  exceptions  that  the 
present  Houston  Class  I  price  is  10  cents 
too  high  relative  to  the  Dallas  price. 
This,  he  claimed,  results  in  prices  at 
Tyler  and  Texarkana  that  are  too  high 
relative  to  Dallas  since  prices  at  these 
locations  are  based  on  the  Houston  price. 

The  present  Dallas-Houston  price  re¬ 
lationship — which  reflects  a  price  dif¬ 
ference  of  1.5  cents  per  10  miles — was 
not  contested  at  the  merger  hearing  by 
the  handler  and  the  basis  or  need  for  a 
lesser  price  difference  between  Dallas 
and  Houston  was  not  explored.  The  36- 
cent  price  difference  for  these  two  cities 
was  established  in  December  1970  fol¬ 
lowing  a  careful  review  of  the  then  ex¬ 
isting  price  relationship.  The  record  of 
the  current  proceeding  does  not  indicate 
in  any  way  that  the  36-cent  price  dif¬ 
ference  is  now  inappropriate  and  result¬ 
ing  in  disorderly  marketing  conditions. 
The  present  Dallas-Houston  price  rela¬ 
tionship  should  be  continued. 

A  handler  who  operates  a  pool  dis¬ 
tributing  plant  at  Abilene  proposed  that 
the  Abilene  Class  I  price  be  reduced  10 
cents.  The  handler  stated  that  this  would 
improve  the  price  alignment  between 
Abilene  handlers  and  competing  han¬ 
dlers  who  have  lower  Class  I  prices.  This 
proposal  was  supported  by  the  operator 
of  the  other  distributing  plant  in  Abilene 
but  was  opposed  by  the  cooperative  asso¬ 
ciation  supplying  these  handlers. 

Abilene,  which  is  located  185  and  150 
miles,  respectively,  west  of  Dallas  and 
Port  Worth,  has  a  25-cent  higher  Class 
I  price  than  plants  at  these  two  locations. 
This  location  value  of  milk  at  Abilene  is 
reasonable  relative  to  the  value  of  milk 
at  Dallas  and  Fort  Worth.  The  handlers 
who  operate  the  distributing  plants  in 
Abilene  also  operate  distributing  plants 
in  the  Dallas-Fort  Worth  area.  Although 
these  handlers  complained  that  the  25- 
cent  higher  price  in  Abilene  gives  Dallas- 
Fort  Worth  handlers  a  competitive  ad¬ 
vantage,  neither  one  of  these  handlers 
has  started  serving  his  fluid  milk  sales  in 
the  central  west  portion  of  the  Texas 
marketing  area  from  plants  in  the  Dal¬ 
las-Fort  Worth  area.  Presumably,  this  is 
because  there  would  be  little  or  no  price 
advantage  under  this  arrangement. 

Lowering  the  price  of  milk  at  Abilene 
by  10  cents  per  hundredweight  also 
could  jeopardize  the  milk  supplies  of 
these  two  plants  because  many  of  the 
dairy  farmers  delivering  to  the  Abilene 
plants  would  have  higher-valued  alter¬ 
native  outlets  for  their  milk.  A  majority 
of  the  Texas  producers  who  deliver  milk 
to  handlers  regulated  under  the  present 
Central  West  Texas  order  are  located  in 
the  eastern  segment  of  that  market. 
Handlers  located  in  San  Antonio  also  re¬ 
ceive  substantial  quantities  of  milk  from 
dairy  farmers  in  this  same  region.  Pro¬ 
ducers  located  in  Brown,  Comanche, 


Erath  and  Hamilton  Counties  represent 
about  30  percent  of  all  the  producers  de¬ 
livering  to  Central  West  Texas  handlers 
and  20  percent  of  all  the  producers  de¬ 
livering  to  San  Antonio  handlers. 

Until  recently,  a  supply  plant  under 
the  Central  West  Texas  order  was  lo¬ 
cated  at  Dublin,  which  is  in  Erath  Coun¬ 
ty.  Dublin  is  about  95  miles  east  of  Abi¬ 
lene  and  210  miles  north  of  San  Antonio. 
The  price  in  San  Antonio  is  17  cents 
higher  than  the  price  in  Abilene.  Any 
lowering  of  the  price  in  Abilene  relative 
to  the  price  in  San  Antonio  would  pro¬ 
vide  producers  in  these  four  counties 
that  presently  are  delivering  to  Abilene 
with  a  more  attractive  alternative 
market. 

The  Class  I  prices  now  applicable  at 
the  plants  regulated  under  the  separate 
orders  result,  of  course,  from  the  vari¬ 
ous  pricing  provisions  of  these  orders,  in¬ 
cluding  the  location  adjustment  provi¬ 
sions.  Having  concluded  that  such  price 
levels  should  be  retained  under  the  mer¬ 
ger,  it  is  necessary  to  integrate  the  order 
prices  prevailing  throughout  the  adopted 
marketing  area  into  a  single  pricing 
scheme  that  retains  the  current  inter¬ 
plant  price  relationships.  Also,  it  is  nec¬ 
essary  to  establish  a  Class  I  price  for  all 
locations  in  the  marketing  area  even 
though  plants  are  not  now  located  there. 

The  most  feasible  method  of  doing  this 
is  the  establishment  of  12  pricing  zones 
within  the  combined  marketing  area. 
Each  zone  would  contain  only  those  reg¬ 
ulated  plants,  except  for  the  Gonzales 
plant,  that  now  have  the  same  Class  I 
price.  In  addition  to  the  county  or  coun¬ 
ties  in  which  such  plants  are  located, 
each  zone  also  would  include  those  addi¬ 
tional  counties  that  might  reasonably  be 
considered  a  part  of  the  pricing  zone 
even  though  no  plant  is  now  located 
there.  The  counties  to  be  included  in  each 
zone  were  set  forth  at  the  outset  of  this 
discussion  on  the  Class  I  price. 

The  counties  in  each  zone  differ  some¬ 
what  from  those  that  were  proposed  by 
the  merger  proponent.  Since  the  differ¬ 
ences  occur  only  with  respect  to  those 
counties  in  which  there  are  no  pool 
plants,  they  would  have  no  impact  upon 
regulated  handlers.  There  is,  however,  an 
unregulated  manufacturing  plant  at 
Navasota  (Grimes  County,  which  is  in 
the  South  Texas  marketing  area)  that 
would  be  in  a  lower  price  zone  than  that 
proposed  by  the  cooperative.  To  the  ex¬ 
tent  that  producer  milk  is  diverted  to 
this  manufacturing  plant,  such  milk 
would  be  priced  16  cents  less  per  hun¬ 
dredweight  than  would  be  the  case  under 
the  cooperative’s  proposal.  However,  the 
adopted  price  for  this  plant  corresponds 
very  closely  to  the  present  South  Texas 
Class  I  price  at  Navasota. 

The  price  zones  adopted  herein  reflect 
several  considerations.  In  most  cases,  the 
present  distributing  plants  that  would  be 
in  each  zone  are  located  in  or  near  major 
populated  areas.  Should  new  plants  be 
located  in  any  of  the  counties  surround¬ 
ing  such  a  populated  area,  they  would 
be  expected  to  have  a  major  part  of  their 
distribution  in  such  area  in  competition 
with  now  existing  plants.  Each  price 


zone,  then,  should  encompass  those 
plants  that  are,  or  would  be  expected  to 
be,  in  substantial  competition  with  each 
other  so  that  the  plants  will  be  subject 
to  the  same  Class  I  price.  Because  the 
distance  between  such  plants  will  be  rel¬ 
atively  limited,  the  value  of  milk  deliv¬ 
ered  to  such  plants  by  producers  should 
be  the  same  throughout  the  price  zone. 
The  cooperative’s  proposed  zone  struc¬ 
ture  tended  to  differ  from  this  concept  in 
that  the  location  of  existing  plants  would 
be  in  many  cases  at  the  edge  of  a  zone 
rather  than  at  the  center  of  it. 

The  price  zones  should  tend  to  be  some¬ 
what  elongated  in  an  east-west  direc¬ 
tion,  with  price  differences  between 
neighboring  zones  limited  to  reasonably 
moderate  amounts.  This  is  necessary  to 
have  the  price  which  is  applicable 
throughout  the  zone  properly  related  to 
the  value  which  milk  has  at  various  loca¬ 
tions  within  the  zone.  Some  modification 
of  the  cooperative’s  proposal  is  necessary 
to  carry  out  this  concept,  also. 

Out-of-area  location  adjustments.  Pro¬ 
vision  should  be  made  also  for  location 
adjustments  at  plants  located  outside  the 
Texas  marketing  area.  The  Class  I  price 
at  plants  located  outside  the  area  but  in 
Texas  and  most  of  Oklahoma  should  be 
adjusted  for  location  on  a  zone  pricing 
basis  but  related  to  Class  I  prices  under 
Federal  orders  applicable  in  those  areas 
At  most  other  out-of-area  plants,  a 
minus  location  adjustment  should  apply 
to  Class  I  milk  at  the  rate  of  1.5  cents 
per  hundredweight  for  each  10  miles  or 
fraction  thereof  that  such  plant  is  lo¬ 
cated  from  the  Dallas  City  Hall,  based 
on  the  shortest  hard-surfaced  highway 
distance  as  determined  by  the  market 
administrator.  No  location  adjustments 
should  apply,  however,  at  plants  in 
Louisiana.  New  Mexico,  or  El  Paso 
County,  Texas. 

The  cooperative  proposing  the  merger 
indicated  that  no  price  adjustment 
should  apply  at  plants  located  in  the 
States  of  Louisiana  and  New  Mexico,  in 
the  Texas  counties  of  El  Paso  and  Hud¬ 
speth,  and  within  70  miles  of  Dallas.  At 
plants  beyond  70  miles  that  are  outside 
these  areas,  the  cooperative  would  apply 
a  rate  of  minus  1.5  cents  for  each  10  miles 
or  fraction  thereof  that  such  plant  is  lo¬ 
cated  in  excess  of  70  miles  from  Dallas. 
At  a  plant  located  in  Oklahoma,  however, 
the  cooperative  proposed  that  the  Class  I 
price  under  the  Texas  order,  as  adjusted 
for  location,  should  be  not  less  than  the 
Class  I  price  under  the  Oklahoma  Metro¬ 
politan  order  at  such  location. 

In  the  48  Texas  counties  that  the  co¬ 
operative  proposed  be  included  in  the 
marketing  area  but  which  are  excluded 
under  this  decision,  the  location  adjust¬ 
ments  under  the  cooperative’s  proposal, 
except  for  Bowie  and  Cass  Counties, 
would  approximate  those  adopted  herein 
for  such  counties.  The  cooperative  would 
apply  no  adjustment  in  Cass  County. 
Bowie  County  and  the  City  of  Texarkana, 
Arkansas,  would  be  in  a  minus  18-cent 
zone  under  the  cooperative’s  proposal. 

The  proposal  of  a  South  Texas  handler 
would  establish  somewhat  different  loca¬ 
tion  adjustments  for  plants  located  out- 
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side  the  marketing  area.  Under  this  pro¬ 
posal,  the  Class  I  price  would  be  reduced 
by  2.2  cents  per  hundredweight  for  each 
10  miles  or  fraction  thereof  in  excess  of 
70  miles  that  the  plant  is  located  from 
Dallas. 

At  a  plant  located  in  any  of  the  south¬ 
western  Texas  counties  that  are  outside 
a  Federal  order  marketing  area,  the  Class 
I  price  should  be  the  Class  I  price  ap¬ 
plicable  at  Midland,  San  Angelo,  San 
Antonio  or  Corpus  Christi,  Texas,  which¬ 
ever  city  is  nearest  to  the  plant.  This 
group  of  counties  is  surrounded  on  the 
north  and  east  almost  entirely  by  the 
adopted  Texas  marketing  area  and  on 
the  south  and  west  by  the  Mexico-United 
States  border.  The  area  is  very  sparsely 
populated  and  generally  not  conducive 
to  the  production  of  milk.  Although  it  is 
unlikely  that  a  pool  plant  would  be  lo¬ 
cated  in  this  area,  an  appropriate  Class  I 
price  nevertheless  should  be  established 
for  these  counties.  Afiy  distributing  plant 
located  in  one  of  these  counties  probably 
would  have  to  compete  with  regulated 
handlers  in  the  nearest  of  these  cities  for 
a  supply  of  milk.  Thus,  the  minimum 
price  necessary  at  such  a  plant  to  attract 
an  adequate  supply  of  milk  would  be  the 
price  applicable  at  the  nearest  of  these 
four  cities. 

A  minus  9-cent  location  adjustment 
should  apply  at  plants  in  and  around 
Texarkana,  Texas -Arkansas.  This  price 
zone  should  include  Bowie  and  Cass 
Counties,  Texas,  and  Little  River  and 
Miller  Counties,  Arkansas.  This  four- 
county  area,  which  includes  the  City  of 
Texarkana,  is  adjacent  to  the  northeast¬ 
ern  comer  of  the  adopted  marketing 
area.  Two  partially  regulated  distribut¬ 
ing  plants  at  Texarkana  presently  dis¬ 
tribute  some  milk  in  that  part  of  the 
marketing  area. 

If  the  Texarkana  plants  should  become 
regulated  under  this  order,  a  Class  I 
price  9  cents  below  the  Dallas  price  would 
be  necessary  to  reflect  the  value  of  milk 
at  this  location.  Texarkana  is  about  70 
miles  north  of  Marshall,  120  miles  north¬ 
east  of  Tyler  and  300  miles  north  of 
Houston.  The  Class  I  price  at  Texarkana 
would  be  15  cents  less  than  the  price  at 
Marshall  and  Tyler  and  45  cents  less 
than  the  price  at  Houston.  As  set  forth 
previously,  prices  at  plants  in  this  East 
Texas  area  must  reflect  the  location 
value  of  milk  at  various  locations  rela¬ 
tive  to  the  price  of  milk  in  Houston.  The 
price  differences  adopted  herein  reflect 
the  increasingly  higher  Class  I  prices 
from  north  to  south  that  are  necessary 
to  obtain  an  adequate  supply  of  milk  at 
various  locations  in  the  eastern  part  of 
Texas.  These  price  differences  should 
maintain  a  reasonable  price  alignment 
among  distributing  plants  in  the  Tex¬ 
arkana  area  and  at  Marshall,  Tyler  and 
Houston  and  intermediate  locations. 

In  establishing  the  Class  I  price  levels 
for  other  out-of-area  locations,  recogni¬ 
tion  should  be  given  to  the  prevailing 
price  levels  established  for  certain 
nearby  federally-regulated  markets.  The 
orders  involved  include  the  Texas  Pan¬ 
handle,  Lubbock-Plainview,  Red  River 


Valley  and  Oklahoma  Metropolitan  or¬ 
ders.  As  past  experience  has  shown, 
distributing  plaints  located  in  nearby 
markets  can  develop  sufficient  Class  I 
sales  in  the  Texas  area  to  become  regu¬ 
lated  under  the  Texas  order.  It  is  ap¬ 
propriate,  then,  that  the  Texas  order 
recognizes  the  location  value  of  milk  at 
these  plants. 

The  Class  I  prices  established  under 
the  various  orders  just  listed  have  been 
determined  through  the  hearing  proce¬ 
dure  to  be  the  minimum  price  necessary 
to  attract  an  adequate  supply  of  milk 
within  the  applicable  market.  Should  a 
plant  located  in  one  of  these  neighbor¬ 
ing  markets  become  regulated  under  the 
Texas  order,  this  would  not  change  the 
minimum  price  necessary  to  attract  an 
adequate  supply  of  milk  to  that  plant  on 
a  normal  and  regular  basis.  If  the  price 
were  allowed  to  decrease,  for  example, 
because  the  plant  became  regulated  un¬ 
der  the  Texas  order,  the  supply  of  milk 
available  to  the  plant  could  be  jeopard¬ 
ized  over  a  period  of  time.  Producers 
supplying  milk  to  the  plant  would  seek 
the  higher-valued  alternative  market 
represented  by  the  other  plants  that  re¬ 
main  regulated  under  the  other  order. 
On  the  other  hand,  a  price  higher  than 
that  provided  under  the  other  order  rea¬ 
sonably  could  be  concluded  to  be  higher 
than  is  necessary  to  attract  milk  to  that 
location.  It  is  appropriate,  therefore,  to 
have  the  Class  I  price  under  the  Texas 
order  reflect  the  level  of  the  Class  I  price 
established  under  the  other  orders  for 
plants  located  in  certain  nearby  markets. 

To  implement  this  arrangement,  the 
order  should  provide  for  several  pricing 
zones  that  generally  correspond  with  the 
areas  where  the  various  Class  I  price 
levels  under  the  other  orders  apply  in 
these  nearby  markets.  Accordingly,  the 
following  location  adjustments  should 
apply  at  plants  in  the  zones  indicated : 

(1)  The  area  now  comprising  the 
Texas  portion  of  the  Texas  Panhandle 
marketing  area,  plus  Lipscomb  County, 
Texas — minus  7  cents. 

(2)  The  area  now  defined  as  the  Lub¬ 
bock-Plainview  marketing  area,  plus 
Parmer  County,  Texas — plus  10  cents. 

(3)  The  area  now  comprising  the 
Texas  portion  of  the  Red  River  Valley 
marketing  area — minus  12  cents. 

(4)  The  Oklahoma  counties  of 
Comanche,  Cotton,  Jefferson,  Stephens 
and  Tillman  (which  zone  included  the 
city  of  Lawton) — minus  24  cents. 

(5)  The  Oklahoma  counties  of  Carter, 
Love  and  Marshall  (which  zone  includes 
the  city  of  Ardmore) — minus  27  cents. 

(6)  The  Oklahoma  counties  of  Beck¬ 
ham,  Greer,  Harmon  and  Jackson 
(which  zone  includes  the  city  of  Elk 
City) — minus  28  cents. 

(7)  The  Oklahoma  counties  of  Caddo, 
Canadian,  Cleveland,  Garvin,  Grady, 
Johnston,  Kiowa,  McClain,  Murray, 
Oklahoma,  Pontotoc,  Pottawatomie, 
■Seminole  and  Washita  (which  zone  in¬ 
cludes  the  cities  of  Oklahoma  City  and 
Norman )  — minus  34  cents. 

(8)  Most  of  the  counties  in  the  north¬ 
ern  half  of  Oklahoma  (as  listed  in  the 
attached  order) — minus  44  cents. 


This  reflects  a  minor  change  from  the 
proposed  pricing  set  forth  in  the  recom¬ 
mended  decision.  In  that  decision,  it  was 
provided  that  the  location  adjustment 
for  plants  located  in  the  nearby  markets 
be  the  amount  by  which  the  Zone  1 
(Dallas)  Class  I  price  differs  from  the 
Class  I  price  applicable  at  such  plant 
when  pooled  in  that  market.  Such  ad¬ 
justment  would  have  been  a  plus  amount 
if  the  Zone  1  Class  I  price  was  lower  and 
a  minus  amount  if  such  price  was  higher. 

Under  the  initially  recommended 
procedure,  the  Class  I  prices  for  the 
several  out-of-area  zones  would  have 
been  whatever  prices  were  established 
under  the  orders  for  the  neighboring 
markets.  Accordingly,  such  zone  prices 
could  have  been  changed  on  the  basis 
of  amendatory  proceedings  for  the  other 
markets  rather  than  for  the  Texas 
market.  Although  the  need  for  coordi¬ 
nating  the  Texas  order  prices  with  those 
in  nearby  markets  remains,  it  would  be 
preferable  that  the  Texas  order  prices  at 
all  locations  be  fixed  on  the  basis  of  a 
hearing  for  the  Texas  market. 

The  several  out-of-area  zones  estab¬ 
lished  herein  do  not  include  zones  for 
New  Mexico,  El  Paso  County  in  Texas, 
Louisiana  and  Arkansas.  Such  zones  had 
been  set  forth  in  the  recommended  de¬ 
cision.  Plants  in  Arkansas  should  be  sub¬ 
ject  to  location  adjustments  determined 
on  the  basis  of  the  1.5-cent  rate  as  meas¬ 
ured  from  Dallas.  No  location  adjust¬ 
ments  should  apply  at  this  time  in  New 
Mexico,  El  Paso  County  and  Louisiana. 
This  pricing  was  proposed  by  the  merger 
proponent  and  was  uncontested  by  other 
parties.  Because  the  latter  areas  are  lo¬ 
cated  generally  east  or  west  of  the  pro¬ 
posed  marketing  area,  there  is  some 
question  as  to  what  may  be  the  appro¬ 
priate  price  for  plants  located  in  such 
areas  should  the  plants,  become  associ¬ 
ated  with  the  Texas  market.  No  Texas 
order  plants  are  now  located  in  these 
areas  and  there  was  no  indication  that 
this  might  be  the  case  later.  Therefore, 
the  Dallas  zone  price  should  apply  until 
such  time  as  there  may  be  reason  to  ex¬ 
plore  this  pricing  in  the  context  of  an 
actual  operating  situation. 

Two  distributing  plants  located  in  ad¬ 
jacent  markets  are  now  regulated  un¬ 
der  orders  involved  in  the  merger. 
A  plant  at  Burkburnett,  Texas,  which 
as  pooled  under  the  San  Antonio  or¬ 
der,  is  located  in  the  Red  River  Valley 
marketing  area.  A  plan  pooled  under  the 
North  Texas  order  is  located  at  Elk  City, 
Oklahoma,  which  is  in  the  Texas  Pan¬ 
handle  marketing  area.  Under  the 
adopted  location  adjustment  provisions, 
the  Class  I  price  now  applicable  at  the 
Burkburnett  plant  would  be  continued. 
The  present  Class  I  price  at  the  Elk  City 
plant,  however,  would  be  increased  15.5 
cents  per  hundredweight.  An  increase  of 
10.5  cents  was  proposed  by  the  merger 
proponent.  The  Elk  City  plant  operator 
did  not  testify  at  the  hearing. 

The  North  Texas  Class  I  price  at  Elk 
City  is  based  on  a  location  adjustment 
rate  of  1.5  cents  for  each  10  miles  or  frac¬ 
tion  thereof  that  the  plant  is  from  the 
Dallas  city  hall.  Elk  City  is  290  miles 
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northwest  of  Dallas.  This  results  in  a 
Class  I  differential  of  $1,885  at  the  Elk 
City  plant.  Under  the  Texas  Panhandle 
order,  the  Class  I  differential  at  the  Elk 
City  plant  is  $2.04,  or  15.5  cents  above 
the  North  Texas  price  at  this  location. 

The  Class  I  price  at  Elk  City  based  on 
the  transportation  rate  of  1.5  cents  per 
10  miles  from  Dallas  does  not  reflect  the 
proper  value  of  milk  under  the  merged 
order  at  the  Elk  City  location.  It  multiple 
basing  points  were  used  under  this  order 
for  determining  location  adjustments  at 
plants  located  outside  the  marketing 
area,  the  price  at  Elk  City  probably 
would  be  based  on  its  distance  from  some 
location  in  the  present  Central  West 
Texas  marketing  area,  such  as  Abilene  or 
Midland.  The  present  Class  I  differential 
at  these  cities,  which  will  be  continued, 
is  $2.57.  Elk  City  is  located  north  of 
Abilene  about  235  miles  and  360  miles 
northeast  of  Midland.  Based  on  the  1.5 
cents  per  10  mile  transportation  rate,  the 
Texas  Panhandle  Class  I  price  at  Elk  City 
more  closely  reflects  the  actual  location 
value  of  milk  at  Elk  City  relative  to  the 
value  of  milk  at  regulated  plants  at  Abi¬ 
lene  and  Midland  than  does  a  price  based 
on  Dallas.  Adjusting  the  prices  at  Abilene 
and  Midland  back  to  the  Elk  City  loca¬ 
tion,  the  Class  I  differential  at  Elk  City 
would  be  $2.21  and  $2.03,  respectively, 
which  may  be  compared  with  the  $2.04 
differential  adopted  herein. 

It  should  be  noted  further  that  if  the 
Elk  City  handler  procures  supplemental 
milk  from  either  the  Hillsboro  or 
Wichita,  Kansas,  pool  plants  the  Class 
I  price  at  either  of  these  locations  plus 
transportation  would  be  about  10  cents 
higher  than  the  Class  I  price  established 
under  the  Texas  Panhandle  order  at  Elk 
City  and  adopted  herein  for  that  loca¬ 
tion.  Thus,  the  higher  Class  I  price  that 
would  be  applicable  under  the  merged 
order  to  the  Elk  City  handler,  relative 
to  his  current  price  under  the  North 
Texas  order,  must  be  considered  as  being 
reasonably  aligned  with  Class  I  prices  at 
other  relevant  locations. 

The  producers  who  supply  the  Elk  City 
plant  should  be  compensated  for  the 
economic  service  to  this  plant  of  making 
milk  available  to  it.  Unless  the  Texas 
Panhandle  price  level  is  maintained  at 
this  plant,  producers  delivering  to  the 
plant  eventually  will  seek  alternative  out¬ 
lets  where  the  Class  I  price  is  more  com¬ 
mensurate  with  the  location  value  of 
their  milk. 

At  a  plant  located  outside  the  areas 
described  above,  the  location  adjustment 
should  be  minus  1.5  cents  per  hundred¬ 
weight  for  each  10  miles  or  fraction 
thereof  that  such  plant  is  located  from 
the  Dallas.  Texas,  city  hall.  Such  dis¬ 
tance  should  be  based  on  the  shortest 
hard-surfaced  highway  distance  as  de¬ 
termined  by  the  market  administrator. 

Plants  that  would  be  subject  to  this 
adjustment  generally  will  be  those  lo¬ 
cated  in  the  northern  supply  area  in 
Kansas  and  Missouri.  Texas  pool  plants 
are  now  located  at  Wichita  and  Hillsboro, 
Kansas.  Location  adjustments  computed 
at  this  rate  for  plants  located  in  this 
general  area  north  of  Dallas  will  reflect 


the  lesser  location  value  of  milk  for  this 
market  at  the  more  distant  northern 
plants  relative  to  plants  nearer  the  mar¬ 
keting  area.  Such  adjustments  will  pro¬ 
vide  uniform  pricing  to  handlers  for  milk 
received  at  the  market  from  distant  plant 
locations  and  will  reflect  the  appropriate 
economic  value  of  milk  to  producers  in 
consideration  of  the  point  of  delivery  of 
their  milk. 

Any  greater  location  adjustment  rate 
for  plants  located  outside  the  marketing 
area  would  not  result  in  the  proper  align¬ 
ment  of  prices  in  the  Texas  market  with 
prices  in  markets  to  the  north,  As  de¬ 
scribed  earlier,  intermarket  price  rela¬ 
tionships  historically  have  been  based  on 
a  transportation  rate  of  1.5  cents  per 
10  miles.  The  use  of  a  different  rate  would 
need  to  be  coordinated  with  a  review  of 
this  issue  for  a  much  broader  region  than 
is  involved  here. 

Location  adjustment  credits.  A  handler 
regulated  under  the  South  Texas  order 
proposed  that  handlers  receive  a  Class  I 
price  credit  on  producer  milk  received 
and  processed  in  one  price  zone  and  then 
distributed  into  a  lower-priced  zone.  The 
credit  would  be  equal  to  the  difference  in 
Class  I  prices  applicable  in  the  two  zones. 
The  proposal  should  not  be  adopted. 

The  price  established  under  the  order 
at  each  plant  location  is  the  price  that  is 
considered  necessary  to  bring  forth  an 
adequate  supply  of  milk  at  that  location. 
To  reduce  the  price  at  any  location  be¬ 
cause  the  handler  has  route  distribution 
into  a  lower-priced  zone  could  jeopardize 
the  ability  of  the  handler  to  continue  to 
receive  an  adequate  supply  of  milk.  Fur¬ 
ther,  such  a  provision  could  undermine 
the  effectiveness  of  the  Class  I  pricing 
provisions  to  bring  forth  an  adequate 
supply  of  milk  for  the  entire  market. 

The  proponent  handler  claimed  in  his 
exceptions  to  the  recommended  decision 
that  the  lack  of  price  credits  on  sales 
made  in  lower-priced  zones  precludes  a 
handler  from  distributing  milk  in  areas 
generally  north  of  his  processing  plant. 
It  was  his  contention  that  the  further 
south  a  plant  is  the  less  area  there  is  left 
in  which  a  handler  can  effectively  com¬ 
pete  for  fluid  sales. 

The  need  for  increasingly  higher  Class 
I  prices  from  north  to  south  already  has 
been  indicated  herein.  It  is  recognized 
that  handlers  generally  cannot  compete 
as  effectively  in  lower-priced  areas  as  in 
their  own  local  area  or  in  the  higher- 
priced  zones.  But  this  is  not  the  fault 
of  the  regulatory  program,  as  implied  by 
proponent.  In  the  absence  of  regulation, 
prices  in  Texas  still  would  be  expected  to 
increase  from  north  to  south.  Handlers, 
in  this  case,  would  be  faced  with  the  same 
competitive  situation  as  now.  The  order 
should  not  provide  the  relief  sought. 

In  conjunction  with  its  pricing  pro¬ 
posal,  the  merger  proponent  urged  the 
continuation  of  the  North  Texas  order 
provisions  that  preclude  the  application 
of  location  adjustments  under  certain 
conditions.  A  supply  plant  some  distance 
from  the  market,  for  example,  may  ship 
producer  milk  to  a  distributing  plant, 
with  the  two  plant  operators  claiming 
a  Class  I  use  of  the  milk.  Normally,  the 


pool  obligation  of  the  supply  plant  op¬ 
erator  for  the  producer  milk  transferred 
as  Class  I  milk  would  be  the  Class  I  price 
as  adjusted  for  the  location  of  his  plant, 
rather  than  the  f.o.b.  market  price. 
There  may  be  those  cases,  however, 
where  the  distributing  plant  receiving 
supply  plant  milk  has  sufficient  milk  from 
local  direct-ship  producers  to  cover  most 
or  all  of  its  Class  I  sales.  In  this  situa¬ 
tion,  the  supply  plant  milk  is  not  needed 
at  the  market  for  Class  I  use  and  the 
North  Texas  order,  and  four  of  the  five 
other  orders  to  be  merged,  would  not 
apply  a  Class  I  price  location  adjustment 
at  the  supply  plant.  Thus,  the  supply 
plant  operator  would  not  receive  the 
location  adjustment  credit  (equal  to  the 
amount  of  the  location  adjustment  at 
his  plant)  otherwise  applicable  with  re¬ 
spect  to  his  pool  obligation  for  the  Class  I 
producer  milk  so  transferred. 

The  basic  concept  of  this  limitation  on 
location  adjustment  credits  should  be 
carried  forth  under  the  merged  order.  A 
distributing  plant  operator  should  be 
encouraged  to  use  locally-produced  milk 
first  for  his  Class  I  needs.  If  a  handler 
were  permitted  to  bring  in  supply  plant 
milk  for  Class  I  use  and  channel  the 
local  supply  into  lower- valued  uses,  this 
would  result  in  a  lowering  of  returns  to 
producers  on  the  market.  This  is  because 
the  Class  I  milk  involved  would  be  priced 
not  at  the  location  of  the  distributing 
plant  but  rather  at  the  supply  plant  loca¬ 
tion  where  the  Class  I  price  is  lower.  This 
would  subvert  the  intent  of  the 
Class  I  price  level  at  the  distributing 
plant,  which  is  to  attract  milk  to  that 
location  for  Class  I  use.  It  is  this  price 
level,  then,  that  must  be  reflected  in  the 
returns  to  producers. 

To  adapt  this  concept  to  the  pricing 
structure  adopted  herein  (which  includes 
the  announced  Class  I  price  for  Zone  1 
with  plus  or  minus  price  adjustments  at 
other  locations) ,  it  is  necessary  that  the 
location  adjustment  credit  provisions 
differ  somewhat  from  those  proposed  by 
the  merger  proponent.  The  basic  intent, 
though,  is  to  insure  that  producers  on 
the  market  do  not  have  their  returns 
lowered  through  the  granting  of  price 
credits  on  milk  unnecessarily  moved 
between  pool  plants  for  other  than  Class 
I  use. 

In  this  connection,  location  adjust¬ 
ment  credits  should  not  apply  to 
Class  I  milk  shipped  by  pool  plants  to 
lower-priced  zones.  Although  this  would 
not  be  a  usual  movement  of  milk,  such 
movement  could  occur  in  situations 
where  a  plant  in  the  southern  part  of  the 
marketing  area  received  milk  in  excess 
of  its  fluid  requirements,  and  sought  to 
market  such  excess  with  handlers  in 
San  Antonio,  for  example.  The  Class  I 
price  levels  established  at  the  southern 
locations  of  the  market  are  contemplated 
to  attract  milk  to  these  areas  for  Class 
I  use  there,  not  for  reshipment  to  lower- 
priced  zones.  The  latter  should  not  be 
encouraged  through  the  granting  of  price 
credits  on  such  milk  movements.  If 
the  prices  provided  tend  to  attract 
greater  quantities  of  milk  than  are 
needed  locally,  then  consideration 
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should  be  given  to  whether  a  lower  price 
should  be  provided. 

Distributing  plants  relying  on  supply 
plant  milk  for  Class  I  use  should  be  en¬ 
couraged  to  draw  such  milk  from  the 
nearest  plant  or  plants.  It  is  possible  that 
near-in  supply  plant  milk  might  be 
claimed  as  having  been  used  in  Class  n, 
for  example,  while  an  equivalent  amount 
of  more  distant  supply  plant  milk  re¬ 
ceived  at  the  city  might  be  claimed  as 
having  been  used  in  Class  I.  Although 
the  more  distant  plant  would  be  eligible 
for  a  location  adjustment  credit  under 
the  provisions  adopted  herein,  such 
credit  would  be  limited,  in  this  example, 
to  the  lesser  credit  that  would  have  been 
applicable  to  the  near-in  supply  plant 
milk  had  it  been  classified  as  Class  I 
milk. 

It  should  be  noted  at  this  point  that 
the  location  adjustment  credit  provisions 
in  the  attached  order  reflect  a  slight 
modification  from  those  set  forth  in  the 
recommended  decision.  In  computing 
such  credit,  it  must  be  determined  how 
much  Class  I  utilization  at  the  trans¬ 
feree-plant  is  to  be  passed  back  to  the 
transferor-plants.  The  recommended  de¬ 
cision  provided  that  this  amount  would 
be  the  transferee-plant’s  Class  I  utiliza¬ 
tion  remaining  after  subtracting  any  re¬ 
ceipts  of  other  source  Class  I  milk  and 
95  percent  of  the  receipts  of  producer 
milk.  However,  the  Class  I  utilization 
should  be  reduced  also  in  this  particular 
computation  by  any  receipts  of  packaged 
Class  I  milk  from  other  pool  plants.  Fail¬ 
ure  to  do  so  would  base  the  need  for 
supply  plant  milk  at  the  distributing 
plant  on  an  inflated  Class  I  utilization  at 
the  latter  plant.  Moreover,  location  ad¬ 
justment  credits  are,  in  effect,  automat¬ 
ically  allowed  on  interplant  transfers  of 
packaged  milk  from  a  lower-priced  zone 
since  the  milk  in  all  cases  is  priced  at  the 
plant  where  packaged. 

Pricing  milk  not  needed  lor  Class  I  use. 
The  Class  n  price  under  the  merged 
order  should  be  the  basic  formula  price 
for  the  month  plus  10  cents.  The  Class 
in  price  should  be  the  basic  formula 
price  for  the  month.  These  prices  should 
be  announced  by  the  5th  day  after  the 
month  to  which  they  apply. 

Such  prices  are  now  applicable  under 
each  of  the  six  orders  to  be  merged.  They 
were  adopted  for  all  but  the  South  Texas 
order  in  conjunction  with  the  39-market 
classification  proceedings  referred  to 
earlier  in  this  decision.  The  South  Texas 
order  pricing  was  coordinated  with  that 
of  the  other  orders  on  the  basis  of  an 
interim  decision  resulting  from  this 
merger  proceeding.  As  previously  indi¬ 
cated,  the  merger  hearing  was  held  after 
the  issuance  of  revised  recommended  de¬ 
cisions  for  the  classification  proceedings 
but  prior  to  the  Department’s  final  de¬ 
cisions. 

At  the  merger  hearing,  there  was  gen¬ 
eral  agreement  among  producers  and 
handlers  that  the  Class  n  price  should 
be  set  at  10  cents  over  the  basic  formula 
price.  It  was  proposed,  however,  that 
such  price  for  the  month  be  announced 
on  the  5th  day  of  the  preceding  month 
and  be  based  on  the  basic  formula  price 


for  the  second  preceding  month.  Han¬ 
dlers  testified  that  in  the  absense  of  ad¬ 
vance  pricing  they  are  disadvantaged  by 
not  knowing  the  C06t  of  producer  milk  for 
Class  n  use  until  after  the  end  of  the 
month  in  which  the  milk  is  processed. 
They  contended  that  when  there  is  a 
significant  increase  in  the  Class  II  price 
the  delayed  announcement  of  the  in¬ 
crease  prevents  them  from  adjusting 
their  resale  prices  on  a  timely  basis. 

A  similar  proposal  by  handlers  was 
denied  in  the  39-market  proceedings,  as 
well  as  in  connection  with  the  interim 
action  on  the  South  Texas  order.  This 
merger  proceeding  does  not  present 
changed  circumstances  that  require  a 
different  conclusion  with  respect  to  the 
Texas  market.  The  proposal  is  there¬ 
fore  denied. 

With  respect  to  the  Class  III  price,  the 
merger  proponent  urged  that  such  price 
be  the  lower  of  the  basic  formula  price 
or  a  butter-nonfat  dry  milk  formula 
price.  For  the  months  of  March  through 
July  and  December,  however,  the  cooper¬ 
ative  proposed  that  this  price  level  be 
reduced  14  cents. 

Similar  pricing  for  Class  III  milk  was 
proposed  for  Texas  and  other  south¬ 
western  markets  by  the  cooperative  in 
connection  with  the  39-market  classifi¬ 
cation  proceedings.  The  basic  justifica¬ 
tion  for  this  price  level  as  presented  by 
the  cooperative  at  the  merger  hearing 
generally  paralleled  that  presented  at 
the  classification  proceedings.  There  is 
no  basis  for  establishing  a  Class  III 
price  for  the  Texas  market  different 
from  that  just  recently  found  appropri¬ 
ate  for  the  separate  orders. 

Butter  fat  differential.  A  single  butter- 
fat  differential  should  apply  under  the 
merged  order.  It  should  be  computed  by 
multiplying  the  average  Chicago  92- 
score  butter  price  for  the  month  by  0.115, 
and  rounding  such  amount  to  the  near¬ 
est  0.1  cent.  The  differential  should  be 
announced  by  the  market  administrator 
by  the  5th  day  after  the  end  of  the 
month  in  which  it  applies.  This  differen¬ 
tial  is  now  applicable  under  the  separate 
orders  and  was  adopted  in  conjunction 
with  the  uniform  classification  plan  now 
in  use. 

A  handler  proposed  that  a  butterfat 
differential  to  adjust  Class  I  and  Class  II 
prices  be  computed  by  multiplying  the 
Chicago  92 -score  butter  price  for  the 
second  preceding  month  by  0.115.  Such 
differential  would  be  announced  on  the 
5th  day  of  the  month  for  the  following 
month. 

The  appropriate  butterfat  differential 
was  an  issue  dealt  with  in  the  39-market 
proceedings.  The  evidence  of  record  does 
not  furnish  sufficient  support  for  depart¬ 
ing  from  the  provisions  just  recently 
adopted  for  the  separate  orders.  The 
proposal  is  denied. 

(d)  Distribution  of  proceeds  to  pro¬ 
ducers.  A  marketwide  pool  should  be  used 
under  the  merged  order  as  a  means  of 
distributing  among  all  producers  in  the 
market  the  total  proceeds  derived  from 
the  use  of  all  producer  milk  by  all  regu¬ 
lated  handlers.  Under  marketwide  pool¬ 
ing,  a  uniform  price  is  paid  to  all  produc¬ 


ers  regardless  of  how  a  particular  pro¬ 
ducer’s  milk  is  used  by  the  handler  to 
whom  it  is  delivered.  By  receiving  pay¬ 
ment  at  the  uniform  price,  each  producer 
shares  in  the  higher-valued  Class  I  milk 
in  the  market  as  well  as  in  the  lower¬ 
valued  Class  II  and  Class  III  uses  of 
milk.  This  type  of  pooling  is  now  being 
used  in  five  of  the  individual  markets  to 
be  merged  and  was  proposed  for  use 
under  the  merged  order. 

In  the  Austin-Waco  market,  produc¬ 
ers  are  now  paid  through  individual- 
handler  pools.  Under  this  arrangement,  a 
uniform  price  is  determined  for  each 
handler  rather  than  for  the  market,  with 
the  price  for  each  handler  reflecting  the 
classified  use  value  of  -vll  producer  milk 
received  by  that  handler.  Only  two  dis¬ 
tributing  plant  operators  were  regulated 
under  the  Austin-Waco  order  at  the  time 
of  the  hearing.  From  a  practical  stand¬ 
point,  there  will  be  little  impact  on  these 
handlers  or  the  producers  supplying 
them  in  changing  to  a  marketwide  pool¬ 
ing  arrangement  in  this  segment  of  the 
Texas  market. 

Payments  to  producers.  The  merged 
order  should  provide  that  handlers  pay 
all  order  obligations  for  milk  to  the 
market  administrator,  who  in  turn  would 
distribute  such  money,  in  terms  of  the 
uniform  price,  to  producers,  cooperative 
associations  and  handlers  who  elect  to 
pay  their  non-member  producers. 

Under  the  separate  orders,  producers 
are  now  paid  by  the  handlers  receiving 
their  milk.  It  is  necessary  under  this  ar¬ 
rangement,  however,  that  part  of  the 
money  paid  by  handlers  with  higher  than 
market- average  Class  I  utilization  be 
used  in  paying  producers  supplying  other 
handlers  with  less  than  market-average 
Class  I  utilization.  This  exchange  of 
money  between  handlers  is  accomplished 
through  a  “producer-settlement  fund” 
operated  by  the  market  administrator. 
Handlers  with  higher  than  market-aver¬ 
age  Class  I  utilization  pay  any  excess  of 
the  value  of  their  producer  milk  over  its 
value  at  the  uniform  price  into  this 
fund.  Other  handlers  receive  from  the 
fund  payments  that  are  included  in  the 
uniform  price  they  pay  to  producers. 

The  cooperative  advocating  the  merger 
proposed  that  the  market  administrator 
collect  from  handlers  all  order  payments 
due  producers.  Under  the  cooperative’s 
proposal,  each  handler  would  make 
partial  payments  to  the  market  adminis¬ 
trator  by  the  25th  day  of  the  month  for 
milk  received  during  the  first  15  days  of 
the  month.  The  payment  rate  would  be 
the  Class  III  price  for  the  preceding 
month.  The  remainder  of  the  handler’s 
obligation  for  milk  received  during  the 
month  would  be  paid  to  the  market  ad¬ 
ministrator  by  the  13th  day  of  the  follow¬ 
ing  month. 

Following  the  receipt  of  the  partial 
payments  by  handlers,  the  market  ad¬ 
ministrator  would  pay  producers  such 
monies  by  the  last  day  of  the  month. 
The  cooperative’s  proposal  would  re¬ 
quire  final  payments  to  producers  by 
the  market  administrator  by  the  15th 
day  after  the  end  of  the  month.  In  those 
cases  where  a  cooperative  is  collecting 
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the  payments  for  milk  of  its  members, 
the  proposal  would  require  partial  and 
final  payments  by  the  market  adminis¬ 
trator  two  days  prior  to  the  date  pay¬ 
ments  are  due  individual  producers. 

This  payment  schedule  under  the  co¬ 
operative’s  proposal  is  predicated  on  the 
filing  of  handler  reports  of  receipts  and 
utilization  by  the  7th  day  of  the  month 
and  the  announcement  of  the  uniform 
price  by  the  12th  day. 

Proponent  urged  the  adoption  of  its 
proposed  payment  arrangement  on  the 
basis  that  this  would  provide  handlers 
with  a  stronger  incentive  for  making 
prompt  payment  of  their  order  obliga¬ 
tions.  The  cooperative  claimed  that  since 
handlers  tend  to  pay  the  market  ad¬ 
ministrator  on  a  timely  basis  all  pro¬ 
ducer  monies  should  be  channeled 
through  him  rather  than  having  han¬ 
dlers  pay  producers  directly.  Also,  pro¬ 
ponent  contended  that  late  payments  by 
certain  handlers  result  in  an  inequit¬ 
able  situation  for  those  handlers  making 
timely  payments.  This  is  because  the  de¬ 
linquent  handlers  are  using  money  due 
producers  to  overcome  cash  flow  prob¬ 
lems  while  the  prompt  handlers  with 
similar  problems  must  borrow  money  or 
use  their  own  capital. 

Some  objection  to  this  payment  ar¬ 
rangement  was  expressed  by  handlers, 
primarily  on  the  grounds  that  it  would 
interfere  with  normal  handler-producer 
relationships.  A  number  of  handlers  in 
the  Texas  market  are  supplied  by  pro¬ 
ducers  who  do  not  belong  to  a  coopera¬ 
tive  association.  It  was  claimed  that  in 
these  cases  handlers  would  have  a  better 
opportunity  to  maintain  good  relations 
with  the  producers  supplying  them  if 
such  producers  are  paid  by  handlers 
rather  than  by  the  market  administra¬ 
tor.  In  this  connection,  a  handler  pro¬ 
posed  that  if  the  order  does  provide  for 
payments  to  producers  by  the  market 
administrator  handlers  nevertheless 
should  be  permitted  to  pay  their  non¬ 
member  producers. 

If  the  order  is  to  serve  the  intended 
purpose  of  promoting  orderly  market¬ 
ing  in  the  Texas  area,  it  is  essential  that 
handlers  pay  their  order  obligations  on  a 
timely  basis.  Under  the  customary  ar¬ 
rangements  of  producers  being  paid 
twice  a  month,  handlers  have  the  use  of 
producer  milk  for  considerable  periods 
of  time  before  any  payments  for  such 
milk  are  due.  Producers  should  not  be 
expected  to  wait  beyond  the  scheduled 
times  for  their  milk  payments.  Delayed 
payments  not  only  foster  uncertainty 
and  discontent  among  producers  but  also 
place  them  in  a  difficult  position  with 
respect  to  meeting  their  own  financial 
obligations  on  a  timely  basis. 

Prom  the  standpoint  of  handlers,  also, 
it  is  necessarv  that  all  order  obligations 
be  paid  on  time.  Otherwise,  the  order 
could  place  those  handlers  who  are  in 
compliance  at  a  competitive  disadvan¬ 
tage  with  delinquent  handlers  who  are 
using  monies  due  producers  as  a  free 
source  of  funds  for  operating  purposes. 

For  these  reasons,  the  Texas  order 
should  be  structured  to  encourage 
prompt  payments  by  handlers.  Although 


the  method  now  provided  under  the  sep¬ 
arate  orders  for  paying  producers  is  bas¬ 
ically  a  satisfactory  arrangement,  there 
are  several  aspects  of  the  payment  meth¬ 
od  adopted  herein  that  will  tend  to  pro¬ 
vide  producers  with  somewhat  greater 
assurance  that  they  will  be  paid  for  their 
milk  deliveries  on  a  timely  basis. 

Under  a  plan  whereby  all  payments  by 
handlers  are  made  to  the  market  admin¬ 
istrator  who  in  turn  pays  producers,  the 
fact  of  payment  to  producers  is  a  matter 
of  the  market  administrator’s  immedi¬ 
ate  knowledge.  When  handlers  pay  pro¬ 
ducers  directly,  a  failure  to  make  full 
payment  to  producers  by  the  dates  speci¬ 
fied  in  the  order  usually  does  not  become 
known  to  the  market  administrator  at 
the  time  of  noncompliance.  Some  time 
may  elapse  before  normal  audit  proce¬ 
dures  reveal  any  payment  irregularities. 

Also,  the  payment  plan  adopted  herein 
tends  to  be  self -policing.  Payment  would 
not  be  made  by  the  market  administrator 
to  producers  delivering  milk  to  a  handler 
who  fails  to  pay  his  obligation  to  the 
producer-settlement  fund.  Thus,  such 
producers  would  be  immediately  aware 
of  when  the  handler  receiving  their  milk 
fails  to  pay  his  pool  obligation.  Presently, 
a  handler  may  pay  his  producers  the 
blend  price  while  at  the  same  time  fail 
to  pay  an  amount  due  the  producer- 
settlement  fund.  In  the  absence  of  any 
knowledge  of  the  handler’s  financial  dif¬ 
ficulties,  the  producers  presumably  would 
continue  to  ship  milk  to  the  handler. 
Only  when  the  handler’s  financial  prob¬ 
lems  becomes  so  great  as  to  result  in 
nonpayment  to  his  producers  would  the 
producers  realize  the  possible  need  for 
seeking  a  different  outlet  for  their  milk. 
Under  the  adopted  payment  procedure, 
the  producers  would  be  aware  of  the 
handler’s  financial  difficulty  in  the  first 
month  of  nonpayment.  They  then  would 
be  able  to  consider  on  a  more  timely 
basis  the  possible  need  for  making  other 
arrangements  for  the  sale  of  their  milk 
before  the  probable  loss  as  a  result  of 
nonpayment  mounts  to  the  point  that 
the  producers  would  be  placed  in  a  severe 
economic  bind. 

In  addition,  the  adopted  payment  pro¬ 
cedure  should  reduce  current  pressures 
on  cooperative  associations  to  grant 
credit  to  handlers  who  may  be  delinquent 
in  payment  of  the  uniform  price  for  milk 
received  from  member  producers.  The 
tendency  for  extension  of  credit  by  co¬ 
operatives  should  be  minimized  when 
handlers  are  required  to  make  payments 
for  producer  milk  directly  to  the  mar¬ 
ket  administrator  rather  than  to  the 
cooperative. 

Recognition  should  be  given  under  this 
payment  arrangement  to  the  desire  of 
handlers  to  pay  the  producers  supplying 
them  with  milk.  Such  payments  should 
be  permitted  with  respect  to  those  pro¬ 
ducers  for  whom  a  cooperative  is  not 
collecting  payments.  For  all  practical 
purposes,  this  generally  would  include 
only  those  producers  who  are  not  mem¬ 
bers  of  a  cooperative  association. 

As  provided  herein,  the  handler  would 
be  required  to  pay  his  full  obligation  for 
milk  to  the  market  administrator  in  the 


same  manner  as  other  handlers  who  are 
not  paying  producers  directly.  This  would 
be  so  in  the  case  of  both  the  partial  and 
final  payments.  Upon  receipt  of  the 
proper  payment,  the  market  administra¬ 
tor  then  would  transfer  sufficient  money 
to  the  handler  so  that  he  could  pay  his 
producers. 

A  handler  contended  in  his  exceptions 
that  under  this  arrangement  there  is  no 
need  for  the  money  that  a  handler  pays 
to  his  producers  to  be  transferred  first  to 
the  market  administrator.  A  basic  pur¬ 
pose  of  changing  to  the  payment  method 
adopted  herein  is  the  encouragement  of 
timely  payments  by  handlers.  To  effec¬ 
tively  implement  this  concept,  it  is  de¬ 
sirable  that  the  handlers  purchasing  milk 
from  nonmembers  as  well  as  those  ob¬ 
taining  milk  from  a  cooperative  pay  their 
order  obligations  to  the  market  admin¬ 
istrator  by  the  dates  prescribed  herein. 
Through  this  means,  the  market  admin¬ 
istrator  will  be  immediately  aware  in  the 
case  of  all  handlers  of  a  handler’s  in¬ 
ability  to  meet  his  order  obligation. 

Any  handler  who  the  market  adminis¬ 
trator  determines  is  delinquent  with  re¬ 
spect  to  any  payment  obligation  under 
the  order  should  not  be  eligible  to  receive 
money  from  the  market  administrator 
for  payment  to  producers.  Any  transfer 
of  money  by  the  market  administrator  to 
a  handler  in  this  circumstance  would  re¬ 
move  much  of  the  incentive  for  a  han¬ 
dler  to  consistently  comply  with  the  or¬ 
der’s  payment  requirements.  So  that 
there  might  be  a  reasonable  demonstra¬ 
tion  of  compliance  with  the  order,  a 
delinquent  handler  should  not  be  eligible 
to  pay  his  producers  until  he  has  met  all 
prescribed  payment  obligations  for  three 
consecutive  months. 

In  his  exceptions  to  the  recommended 
decision,  a  handler  urged  that  this  three- 
month  requirement  not  be  adopted.  He 
pointed  out  that  late  payments  to  pro¬ 
ducers  do  occur  occasionally  because  of 
human  error.  It  was  his  contention  that 
the  three-month  requirement  classifies 
such  human  errors  the  same  as  a  delib¬ 
erate  late  payment  or  nonpayment  by 
a  handler  and  penalizes  the  handler  to 
the  same  degree  in  either  case. 

It  is  quite  possible  that  a  late  payment 
to  producers  by  a  handler  may  occur 
unintentionally.  There  is  no  practical 
way  from  an  enforcement  standpoint, 
however,  to  distinguish  between  inten¬ 
tional  and  unintentional  late  payments. 
Even  if  there  were  such  a  way,  it  is  ques¬ 
tionable  whether  there  should  be  any 
relief  from  the  three-month  requirement. 
As  stated  earlier,  the  purpose  of  the 
adopted  producer  payment  method  is  to 
provide  producers  with  greater  assurance 
that  they  will  be  paid  for  their  milk 
deliveries  on  a  timely  basis.  It  must  be 
recognized  that  under  this  new  payment 
method  permitting  a  handler  to  pay  his 
nonmember  producers  is  to  a  certain 
extent  no  change  from  the  present  pay¬ 
ment  method.  If  the  order  is  to  allow 
handlers  the  option  of  paying  nonmem¬ 
bers,  it  is  necessary  that  there  be  some 
incentive  to  pay  their  producers  on  a 
timely  basis.  In  the  absence  of  this  incen¬ 
tive,  such  as  losing  their  eligibility  to 
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pay  producers  for  a  three-month  period, 
handlers  may  tend  to  become  lax  in  their 
payment  procedures. 

Handlers  expressed  concern  in  their 
exceptions  that  providing  for  the  pay¬ 
ment  of  producers  by  the  market  admin¬ 
istrator  will  result  in  higher  administra¬ 
tive  assessments  on  handlers.  This  is  not 
likely. 

A  very  large  proportion  of  the  pro¬ 
ducers  in  the  Texas  market  are  members 
of  cooperatives.  It  is  expected  that  the 
individual  members  will  be  paid  by  the 
cooperatives,  not  by  the  market  admin¬ 
istrator.  The  latter  would  need  only  to 
transfer  a  lump-sum  payment  to  the  co¬ 
operatives  for  further  distribution  among 
their  members.  Also,  it  is  presumed  that 
most  of  the  handlers  receiving  milk  from 
nonmembers  will  elect  to  pay  such  pro¬ 
ducers.  In  this  case,  also,  the  market  ad¬ 
ministrator  would  be  making  only  lump¬ 
sum  payments  to  the  handlers,  not  pay¬ 
ments  to  individual  producers. 

Under  the  adopted  payment  proce¬ 
dure,  it  is  imperative  that  the  payments 
received  by  the  market  administrator 
from  handlers  represent  sound  money. 
This  is  necessary,  of  course,  under  the 
present  payment  arrangement.  However, 
because  the  new  procedure  will  result  in 
substantially  greater  amounts  of  money 
being  transferred  in  and  out  of  the  pro¬ 
ducer-settlement  fund,  receipt  of  a  bad 
check  of  a  substantial  sum  could  render 
such  fund  insolvent. 

With  the  payment  schedule  adopted 
herein,  the  market  administrator  will 
need  to  make  payments  to  cooperatives 
and  certain  handlers  the  day  after  the 
payments  are  due  to  him  from  all 
handlers.  Such  payments  will  have  to  be 
made  with  the  belief  that  the  checks  re¬ 
ceived  from  handlers  and  deposited  in  the 
producer-settlement  fund  are,  in  fact, 
good.  Time  will  not  permit  the  clearance 
of  such  checks  through  the  banks  prior 
to  the  withdrawal  of  money  from  the 
producer-settlement  fund.  The  need  for 
the  market  administrator  to  receive  only 
sound  money  is  thus  obvious. 

The  attached  order  does  not  prescribe 
the  specific  means  by  which  handlers 
shall  make  payment  to  the  market  ad¬ 
ministrator.  The  need  for  such  specificity 
should  be  based  on  actual  experience  in 
the  market.  As  long  as  handlers  make 
full  payment  by  the  prescribed  payment 
dates  and  their  checks  are  good,  there  is 
no  problem.  However,  if  the  market  ad¬ 
ministrator,  because  of  prior  experience 
or  for  other  reasons,  does  not  have  rea¬ 
sonable  assurance  that  payments  tend¬ 
ered  would  represent  sound  money,  it  is 
necessary  that  he  have  the  administra¬ 
tive  discretion  to  prescribe  the  means  of 
acceptable  payment. 

Under  the  terms  of  the  order,  the  mar¬ 
ket  administrator  has  the  authority  to 
make  rules  and  regulations  to  effectuate 
the  terms  and  provisions  of  the  order. 
Should  there  be  an  urgent  need  for 
greater  specificity  with  respect  to  the 
procedures  for  making  payments,  this 
may  be  accommodated  through  the 
promulgation  of  appropriate  administra¬ 
tive  rules  with  the  approval  of  the 


Director  of  the  Dairy  Division  and  in 
consultation  with  the  local  industry. 

It  is  appropriate  to  note  at  this  point 
an  apparent  misconception  on  the  part  of 
certain  handlers  as  to  how  interbank 
transfers  would  be  implemented  should 
this  means  of  payment  be  used.  In  their 
exceptions,  two  handlers  expressed  con¬ 
cern  that  this  means  of  payment  would 
provide  the  market  administrator  with 
direct  access  to  a  handler’s  bank  account. 
This,  of  course,  is  not  possible.  The  inter¬ 
bank  transfer  of  money  from  the  han¬ 
dler’s  bank  account  to  the  market  admin¬ 
istrator’s  bank  account  could  occur  only 
at  the  direction  of  the  handler. 

A  schedule  of  payment  dates  somewhat 
different  from  that  suggested  by  the 
merger  proponent  should  apply  under  the 
merger.  As  provided  herein,  handlers 
would  be  required  to  make  a  partial  pay¬ 
ment  for  milk  received  from  producers 
or  a  cooperative  bulk  tank  handler  dur¬ 
ing  the  first  18  days  of  the  month.  Han¬ 
dlers  would  be  required  to  report  such 
receipts  to  the  market  administrator  by 
the  24th  day  of  the  month.  Payment  for 
such  milk  by  the  handlers  would  have  to 
be  received  by  the  market  administrator 
by  the  26th  of  the  month.  On  the  28th 
of  the  month,  the  market  administrator 
would  distribute  these  payments  to  pro¬ 
ducers  who  do  not  receive  their  payments 
through  a  cooperative  association  or 
from  a  proprietary  handler  who  has  re¬ 
quested  the  option  of  paying  his  own 
producers.  In  the  case  of  producers  re¬ 
ceiving  their  payments  from  a  coopera¬ 
tive  or  proprietary  handler,  the  market 
administrator  would  make  payments  to 
such  parties  a  day  earlier  so  that  pay¬ 
ments  to  the  individual  producers  could 
be  made  at  the  same  time  as  for  other 
producers. 

The  rate  of  the  partial  payment  would 
be  the  Class  in  price  for  the  preceding 
month.  This  rate  is  now  used  under  the 
individual  orders  in  making  partial  pay¬ 
ments  to  producers,  and  producers  urged 
that  it  be  continued. 

Pinal  accounting  for  milk  from  pro¬ 
ducers  and  cooperative  bulk  tank  han¬ 
dlers  would  be  completed  after  the  end 
of  the  month.  Handlers  would  be  required 
to  submit  to  the  market  administrator  a 
report  of  such  receipts  by  the  6th  day 
after  the  end  of  the  month  and  a  report 
of  all  receipts  and  utilization  by  the  7th 
day.  The  uniform  price  would  be  an¬ 
nounced  by  the  13th  day.  Final  payment 
by  handlers  at  the  classified  use  value  for 
all  milk  received  during  the  month  would 
have  to  be  received  by  the  market  ad¬ 
ministrator  by  the  16th  day  after  the 
end  of  the  month.  Payments  due  pro¬ 
ducers  would  be  distributed  by  the 
market  administrator  by  the  17th  day 
to  cooperatives  collecting  for  members 
and  to  proprietary  handlers  who  elect 
to  pay  their  own  producers.  Indi¬ 
vidual  producers  who  do  not  receive 
their  payments  through  a  cooperative 
association  or  a  proprietary  handler 
would  be  paid  by  the  market  adminis¬ 
trator  on  the  18th  day  after  the  end  of 
the  month. 

The  dates  set  forth  above  reflect  a 
slight  modification  of  the  payment  dates 


prescribed  in  the  recommended  decision. 
Initially,  it  was  indicated  that  a  han¬ 
dler’s  payments  to  the  market  adminis¬ 
trator  should  be  made  by  the  24th  day  of 
the  month  in  the  case  of  the  partial  pay¬ 
ment  and  by  the  14th  day  after  the  end 
of  the  month  with  respect  to  the  final 
payment.  Under  that  schedule,  it  was  in¬ 
tended  that  payments  by  mail,  for  ex¬ 
ample.  would  have  to  be  postmarked  by 
the  specified  date. 

As  noted  earlier,  the  attached  order 
does  not  prescribe  the  means  by  which  a 
handler  must  make  payment  to  the  mar¬ 
ket  administrator.  Unless  some  specific¬ 
ity  in  this  regard  is  found  necessary 
later,  handlers  should  be  given  the  flexi¬ 
bility  of  using  whatever  payment  means 
they  wish.  The  only  requirement  would 
be  that  a  handler’s  payment  must  be  re¬ 
ceived  by  the  market  administrator  by 
the  prescribed  dates.  Such  dates  would 
be  the  26th  day  of  the  month  for  the 
partial  payment  and  the  16th  day  after 
the  end  of  the  month  for  the  final  pay¬ 
ment.  Payments  not  received  by  these 
dates  would  be  considered  late  and  sub¬ 
ject  to  the  charge  on  overdue  accounts. 
Under  this  arrangement,  each  handler, 
of  course,  will  have  to  determine  what 
means  of  payment  will  result  in  timely 
payments  for  him. 

Recognition  was  not  given  in  the  rec¬ 
ommended  decision  to  occasional  con¬ 
flicts  between  scheduled  payment  dates 
and  weekends.  It  is  desirable  that  pro¬ 
ducers  be  paid  as  soon  as  possible.  For 
this  reason,  the  payment  schedule 
adopted  herein  purposely  leaves  little 
time  between  the  dates  when  handlers 
must  make  payments  to  the  market  ad¬ 
ministrator  and  when  payments  must 
then  be  made  to  producers  by  the  market 
administrator  and  handlers.  However, 
sJiould  a  payment  date  fall  on  a  weekend 
when  offices  normally  are  not  open  for 
business,  the  “tight”  payment  schedule 
could  not  be  adhered  to  in  all  cases. 

Accordingly,  if  the  date  by  which  pay¬ 
ments  must  be  received  by  the  market 
administrator,  or  made  to  producers,  co¬ 
operatives  or  handlers,  falls  on  a  Satur¬ 
day  or  Sunday  or  on  a  Monday  that  is  a 
national  holiday,  payments  should  not  be 
due  until  the  next  day  on  which  the  mar¬ 
ket  administrator’s  office  is  open  for  pub¬ 
lic  business.  Further,  the  order  should 
provide  that  when  the  partial  or  final 
payments  are  so  delayed,  the  correspond¬ 
ing  payments  by  the  market  administra¬ 
tor  to  handlers,  cooperatives  and  pro¬ 
ducers,  as  well  as  the  subsequent  pay¬ 
ment  by  handlers  to  producers,  may  be 
delayed  by  the  same  number  of  days. 

This  schedule  of  reporting  and  pay¬ 
ment  dates  will  result  in  producers  re¬ 
ceiving  their  final  payment  for  milk  as 
soon  as  possible  after  the  end  of  the 
month.  Although  the  final  payment 
would  be  made  three  days  later  than  pro¬ 
posed  by  producers,  adequate  recognition 
must  be  given  to  the  time  that  it  will 
take  to  get  handler  reports  and  pay¬ 
ments  to  the  market  administrator  by 
mail.  This  is  particularly  significant  in 
view  of  the  very  large  geographical  area 
to  be  encompassed  by  the  Texas  market. 
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It  will  be  noted  that  even  under  the 
schedule  adopted  herein  there  is  not 
sufficient  time  between  the  announce¬ 
ment  of  the  uniform  price  and  the  date 
handlers  must  pay  the  market  adminis¬ 
trator  to  permit  timely  notification  by 
mail  of  each  handler’s  obligation.  It  is 
contemplated  that  the  market  adminis¬ 
trator  will  need  to  notify  handlers  im¬ 
mediately  by  telephone  of  their  order 
obligations,  with  written  confirmation  to 
be  supplied  later.  Similarly,  the  adopted 
schedule  contemplates  that  payments  by 
the  market  administrator  to  proprietary 
handlers  who  are  paying  producers  and 
to  cooperatives  collecting  payments  for 
members  will  be  available  by  the  next 
day  for  payment  to  individual  producers. 
To  assure  this,  it  will  be  necessary  for 
the  market  administrator  to  arrange  for 
an  interbank  transfer  of  funds  so  that 
producer  payments  can  be  made  on  a 
timely  basis. 

Producers  delivering  milk  under  the 
six  individual  orders  now  receive  a  final 
payment  for  milk  on  the  15th  day  of  the 
following  month.  Under  the  merged 
order,  final  producer  payment  would  not 
be  due  until  the  18th.  Because  of  this,  the 
partial  payment  for  milk  should  cover  a 
producer’s  deliveries  during  the  first  18 
days  of  the  month  rather  than  15  days  as 
is  now  provided  under  the  individual 
orders. 

In  its  exceptions,  a  cooperative  asso¬ 
ciation  objected  to  the  dates  set  forth  in 
the  recommended  decision  for  announc¬ 
ing  the  blend  price  and  for  making  the 
various  payments.  It  urged  the  adoption 
of  the  various  dates  proposed  at  the 
hearing  by  the  merger  proponent.  The 
cooperative  claimed  that  producers 
should  not  be  subjected  to  a  three-day 
delay  in  being  paid  for  milk  just  because 
of  merging  the  orders.  Also,  the  coopera¬ 
tive  indicated  that  the  payment  dates 
under  the  Texas  order  would  be  different 
from  those  applicable  in  other  Federal 
order  markets  in  which  the  cooperative 
markets  milk.  This,  it  claimed,  would 
cause  difficulties  for  the  cooperative  in 
coordinating  its  computerized  payrolling 
procedures  for  members  in  the  various 
markets. 

It  is  recognized  that  for  the  first  month 
under  the  merger  most  producers  would 
be  paid  three  days  later  than  under  the 
separate  orders.  From  then  on,  however, 
the  interval  between  payments  would  be 
the  same  each  month.  Although  the  ini¬ 
tial  delay  in  payments  can  be  expected 
to  be  an  inconvenience  to  producers,  it  is 
hardly  conceivable  that  this  would  place 
them  in  dire  financial  straits.  As  already 
pointed  out,  the  partial  payment  for  milk 
would  cover  milk  deliveries  during  the 
first  18  days  of  the  month  rather  than 
during  the  first  15  days  as  at  present. 
This  should  help  offset  the  initial  impact 
of  the  change  in  payment  dates. 

Although  payrolling  procedures  for  co¬ 
operatives  would  have  to  be  changed,  the 
inconvenience  that  this  may  cause  can¬ 
not  be  overriding  in  fixing  the  payment 
dates  for  the  merger  order.  The  coordina¬ 
tion  of  payment  dates  among  orders,  al¬ 
though  presumably  desirable  for  regional 
cooperatives,  would  not  be  achieved  even 


if  the  payment  schedule  urged  by  the  co¬ 
operative  were  adopted  for  the  Texas  or¬ 
der.  It  must  be  recognized  by  the  industry 
that  as  regulated  areas  become  larger 
through  the  merger  of  orders,  more  time 
will  be  required  under  the  procedures 
now  common  used  to  confply  with  the 
various  reporting  and  payment  require¬ 
ments  of  an  order. 

In  making  their  partial  and  final  pay¬ 
ments  to  the  market  administrator  for 
deposit  in  the  producer-settlement  fund, 
handlers  would  be  permitted  to  subtract 
deductions  authorized  in  writing  by  pro¬ 
ducers  from  whom  milk  is  received.  It 
is  expected,  of  course,  that  the  amounts 
deducted  by  handlers  would  be  paid  to 
the  assignees  by  the  time  the  handler 
payments  are  due  the  market  adminis¬ 
trator.  This  is  necessary  if  all  handlers 
are  to  be  paying  the  minimum  class 
prices  for  their  producer  milk  by  the 
dates  required  in  the  order.  Such  de¬ 
ductions  for  each  producer  should  be 
limited  to  the  value  of  his  milk  for  the 
period  concerned.  The  market  adminis¬ 
trator  would  take  these  deductions  into 
account  in  making  payments  from  the 
producer-settlement  fund  to  producers, 
cooperative  associations  and  proprietary 
handlers  who  elect  to  pay  their  pro¬ 
ducers. 

It  was  pointed  out  by  a  handler  in  his 
exceptions  that  the  order  proposed  in  the 
recommended  decision  would  not  recog¬ 
nize  partial  payments  that  a  handler 
may  choose  to  make  to  his  producers 
prior  to  the  payment  dates  prescribed  by 
the  order  and  that  the  order,  in  fact, 
w’ould  preclude  such  payments.  This  was 
not  intended  and  the  attached  order  has 
been  modified  accordingly.  A  handler 
should  be  able  to  pay  his  producers  as 
often  as  he  wishes.  The  only  requirement 
should  be  that  the  producers  be  paid  at 
least  the  minimum  prescribed  amount  by 
the  time  specified  in  the  order. 

Payments  lor  milk  from  cooperative 
association  plants.  The  cooperative  pro¬ 
posing  the  merged  order  proposed  that 
pool  plant  operators  receiving  bulk  milk 
from  a  cooperative  association’s  plant 
be  required  to  pay  for  such  milk  in  the 
same  manner  as  it  proposed  for  bulk 
tank  milk  received  directly  from  the 
farm.  This  proposal  should  be  adopted 
but  only  with  respect  to  milk  received 
from  a  plant  regulated  under  the  Texas 
order. 

To  a  large  extent,  milk  marketed  by 
the  proponent  cooperative  is  moved  to 
distributing  plants  directly  from  the 
farm.  At  the  same  time,  however,  some 
milk  is  moved  to  such  plants,  either  on  a 
regular  basis  or  a  supplemental  supply 
basis,  from  the  cooperative’s  supply 
plants  and  balancing  plants  in  the 
market.  Irrespective  of  the  supply  ar¬ 
rangement  used,  the  producers  involved 
are  supplying  milk  for  the  fluid  market 
and  should  be  assured  of  receiving  pay¬ 
ment  for  their  milk.  Such  assurance  is 
essential  to  the  orderly  marketing  of  milk 
and  the  maintenance  of  an  adequate 
supply  of  milk  for  consumers.  Moreover, 
such  a  payment  requirement  is  consistent 
with  the  Act,  which  provides  that  no 
cooperative  association  may  sell  milk  to 


any  handler  at  less  than  the  prescribed 
order  class  prices. 

Accordingly,  handlers  receiving  bulk 
fluid  milk  products  from  the  pool  plant 
of  a  cooperative  should  be  required  to 
make  partial  and  final  payments  to  the 
market  administrator  by  the  same  dates 
as  specified  for  handlers  receiving  milk 
directly  from  producers  or  a  cooperative 
acting  as  a  bulk  tank  handler.  The  par¬ 
tial  payment,  which  would  apply  to  re¬ 
ceipts  during  the  first  18  days  of  the 
month,  should  be  at  the  Class  III  price 
for  the  preceding  month,  as  adjusted  by 
the  butterfat  differential  for  such  pre¬ 
ceding  month.  The  final  payment  should 
be  based  on  the  classified  use  value  of  all 
bulk  fluid  milk  products  received  during 
the  month  from  the  cooperative’s  plant. 
Upon  receipt  of  the  money,  the  market 
administrator  would  then  transfer  such 
funds  to  the  cooperative. 

In  this  regard,  the  Class  I  price  to  be 
used  in  computing  a  handler’s  obligation 
for  plant  milk  from  a  cooperative  should 
be  the  higher  of  the  Class  I  prices  ap¬ 
plicable  at  the  plants  of  the  handler  and 
the  cooperative.  Thus,  in  those  cases 
where  Class  I  milk  is  transferred  from 
a  cooperative’s  plant  to  a  distributing 
plant  in  a  higher-priced  zone,  the  dis¬ 
tributing  plant  operator  would  be  obli¬ 
gated  for  such  milk  at  the  Class  I  price 
applicable  at  his  plant.  This  price,  in 
most  cases,  would  reflect  the  value  of 
the  milk  at  the  cooperative’s  plant  plus 
the  cost  of  transporting  it  to  the  dis¬ 
tributing  plant.  This  is  the  same  price 
that  would  apply  to  Class  I  milk  received 
at  the  distributing  plant  directly  from 
producers  or  a  cooperative  acting  as  a 
bulk  tank  handler  and  thus  provides 
uniformity  of  pricing  among  handlers. 

Class  I  milk  may  be  transferred,  on  the 
other  hand,  from  a  cooperative’s  pool 
plant  to  a  pool  distributing  plant  in  a 
lower-priced  zone.  In  this  case,  the  dis¬ 
tributing  plant  operator  will  be  required 
to  pay  the  cooperative  ( through  the  mar¬ 
ket  administrator)  for  such  milk  at  the 
Class  I  price  applicable  at  the  coopera¬ 
tive’s  plant.  Payment  at  this  price  level 
is  necessary  if  the  payment  provisions 
are  to  be  consistent  with  the  Act. 

The  Act  states  that  a  cooperative  that 
is  reblending  the  proceeds  from  the  sale 
of  its  members’  milk  may  not  sell  milk  to 
any  handler  at  less  than  the  class  prices 
applicable  to  the  cooperative  on  such 
milk.  Under  the  order,  the  cooperative 
would  have  to  account  to  the  pool  for  the 
Class  I  milk  transferred  from  its  plant 
to  a  lower-priced  zone  at  the  Class  I  price 
applicable  at  its  plant.  Since  the  cooper¬ 
ative  could  not  sell  the  Class  I  milk  at 
less  than  this  price,  this  is  the  price  that 
the  buying  handler  must  be  required  to 
pay.  It  is  recognized  that  under  this  ar¬ 
rangement  such  a  sale  wrould  be  uneco¬ 
nomic  to  the  buying  handler  and  under 
most  circumstances  would  not  take  place. 

The  order  appropriately  may  not  im¬ 
pose  a  payment  requirement  on  a  han¬ 
dler  for  milk  received  from  an  other 
order  plant  operated  by  a  cooperative 
association  if  no  pool  obligation  is  ap¬ 
plicable  on  such  milk.  Although  such  a 
proposal  was  suggested  by  the  merger 
proponent,  very  limited  attention  was 
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given  to  this  issue  at  the  hearing,  pre¬ 
sumably  because  of  the  indication  by 
proponent  that  Texas  pool  plants  are  not 
being  supplied  by  other  order  plants. 

To  place  a  payment  obligation  on  such 
transactions  would  in  effect  reprice  milk 
on  which  a  price  obligation  in  accord¬ 
ance  with  actual  use  has  already  been 
imposed  under  another  order.  In  this 
situation,  the  imposition  of  a  payment 
obligation  under  the  Texas  order  is 
neither  necessary  nor  appropriate  under 
the  circumstances  existing  in  the  Texas 
market. 

Advertising  and  promotion  program. 
The  merged  order  should  provide  for 
the  continuation  on  a  combined  basis  of 
the  advertising  and  promotion  programs 
now  operating  under  the  six  orders. 

The  Agricultural  Marketing  Agree¬ 
ment  Act  provides  that  a  Federal  milk 
order  may  include  provisions  establish¬ 
ing  research  and  development  projects, 
advertising  (excluding  brand  advertis- 
ing>,  sales  promotion,  and  educational 
and  other  programs  designed  to  improve 
or  promote  the  domestic  marketing  and 
consumption  of  milk  and  its  products. 
Advertising  and  promotion  programs, 
all  with  identical  provisions,  were  first 
applicable  under  five  of  the  six  orders 
on  November  8,  1972,  with  respect  to 
marketings  on  and  after  January  1, 
1973.  An  identical  program  was  provided 
in  the  South  Texas  order  on  April  27, 
1973,  with  respect  to  marketings  on  and 
after  July  1,  1973.  It  was  proposed  by 
the  merger  proponent  that  these  pro¬ 
grams  be  continued  on  a  combined 
basis  under  the  merger. 

A  witness  representing  another  coop¬ 
erative  association  in  Texas  testified  in 
opposition  to  the  advertising  and  pro¬ 
motion  program.  At  the  time  of  the  hear¬ 
ing,  the  witness  was  a  member  of  two 
advertising  and  promotion  agencies.  Ob¬ 
jections  were  directed  basically  toward 
what  was  described  as  low-key,  non¬ 
brand  name  advertising  in  the  Texas 
markets  and  the  lack  of  any  correlation 
between  increased  advertising  and  in¬ 
creased  sales  of  milk. 

Although  no  data  were  provided  for 
the  record  to  demonstrate  the  effective¬ 
ness  of  the  advertising  and  promotion 
programs  under  the  six  individual  or¬ 
ders,  the  program  continues  to  carry  out 
the  purposes  of  the  Act. 

All  funds  for  the  operation  of  such  a 
program  would  be  made  available  only 
by  producers  who  participate  on  a  vol¬ 
untary  basis.  Any  producer  who  does 
not  wish  to  participate  may  request  a  re¬ 
fund  of  the  assessments  made  against 
his  milk  deliveries.  In  view  of  the  sup¬ 
port  for  the  program  by  a  substantial 
number  of  the  producers  supplying  the 
proposed  Texas  market,  it  is  concluded 
that  the  merged  order  should  provide  for 
an  advertising  and  promotion  program. 

The  cooperative  opposing  the  continu¬ 
ation  of  this  program  reiterated  its  po¬ 
sition  in  its  exceptions  to  the  recom¬ 
mended  decision.  For  the  reasons  just 
stated,  however,  the  advertising  and  pro¬ 
motion  program  should  be  included  in 
the  merged  order. 


The  provisions  of  the  advertising  and 
promotion  program  adopted  herein  are 
identical  to  those  contained  in  each  of 
the  separate  orders  except  for  those  pro¬ 
visions  necessary  to  effect  an  orderly 
transition  from  six  separate  programs  to 
a  single  program  for  the  Texas  market. 
The  program  would  be  funded  through 
a  5-cent  per  hundredweight  assessment 
each  month  on  producer  milk  pooled 
during  the  month.  The  market  adminis¬ 
trator  would  deduct  the  monies  from  the 
producer-settlement  fund  prior  to  the 
computation  of  the  uniform  price.  All  of 
the  monies  so  deducted,  except  for  cer¬ 
tain  reserves  withheld  by  the  market  ad¬ 
ministrator  to  cover  refunds  and  his  ad¬ 
ministrative  costs,  would  be  turned  over 
to  and  administered  by  an  agency  or¬ 
ganized  by  producers  and  producers’  co¬ 
operative  associations  under  the  order. 
The  agency  would  be  responsible  for  the 
development  and  implementation  of 
programs  and  projects  approved  by  the 
Secretary  and  designed  to  carry  out  the 
purposes  of  the  Act. 

To  provide  an  orderly  transition  from 
the  six  individual  advertising  and  pro¬ 
motion  programs,  certain  procedures 
should  apply  during  the  initial  operation 
of  the  program  under  the  merged  order. 
As  adopted  herein,  the  agencies  estab¬ 
lished  under  the  programs  of  the  in¬ 
dividual  orders  would  continue  to  func¬ 
tion  during  the  first  month  of  the 
merger  as  separate  agencies  under  the 
provisions  of  the  merged  order.  During 
this  first  month,  steps  would  be  taken 
under  the  order  to  select  members  for  a 
new  single  agency.  The  new  agency 
would  become  operative  at  the  begin¬ 
ning  of  the  second  month  of  the  merger 
and  at  such  time  would  assume  all  ad¬ 
vertising  and  promotion  funds  and  ob¬ 
ligations  of  the  individual  agencies. 

For  the  one  month  of  operation  under 
the  merger,  the  six  individual  agencies 
would  retain  their  membership  as  estab¬ 
lished  under  the  separate  orders.  The 
term  of  office  of  each  member  of  each 
agency  would  expire  at  the  end  of  such 
month.  This  would  not  preclude,  how¬ 
ever,  their  selection  as  a  member  of  the 
new  single  agency. 

Because  of  the  very  limited  incum¬ 
bency  of  the  members  of  the  individual 
agencies  under  the  merged  order,  their 
activities  should  be  limited  essentially 
to  the  completion  of  “old”  business,  i.e., 
activities  for  which  budgets  have  been 
approved  by  the  Secretary  and  financial 
commitments  made. 

In  organizing  the  new  agency,  the 
composition  of  the  agency,  as  well  as  the 
eligibility  of  producers  for  agency  mem¬ 
bership,  should  be  based  on  those  pro¬ 
ducers  who  have  not  requested  refunds 
with  respect  to  milk  marketed  during 
the  calendar  quarter  in  which  the  merger 
becomes  effective.  When  the  present  pro¬ 
grams  first  became  effective  under  the 
individual  orders,  all  producers  were  con¬ 
sidered  as  participating  producers  for 
purposes  of  determining  agency  composi¬ 
tion  and  membership  eligibility,  irrespec¬ 
tive  of  whether  or  not  they  were  actually 
participating  in  the  program.  This  was 
because  the  programs  were  new  and  a 


history  of  participation  had  not  been 
established.  However,  after  the  first  year 
under  the  program,  a  producer  was  in¬ 
eligible  to  serve  as  an  elected  agency 
member  if  he  had  requested  a  refund 
for  the  most  recent  calendar  quarter. 
Also,  the  number  of  members  on  each 
agency  was  then  based  on  the  number 
of  producers  actually  participating. 

Since  advertising  and  promotion  pro¬ 
grams  essentially  identical  to  the  pro¬ 
gram  adopted  herein  for  the  merged 
order  are  now  in  effect  under  the  sep¬ 
arate  orders,  a  history  to  determine  pro¬ 
ducer  participation  would  be  available 
at  the  outset  of  the  merged  order.  Ac¬ 
cordingly,  the  order  should  recognize  a 
producer’s  past  participation  under  the 
separate  orders  for  the  purpose  of  the 
agency’s  initial  organization.  Only  those 
producers  who  have  not  requested  re¬ 
funds  for  the  most  recent  calendar  quar¬ 
ter  under  any  order  should  be  consid¬ 
ered  as  participating  producers. 

The  merger  of  the  six  orders  can  be 
expected  to  reduce  somewhat  the  total 
number  of  agency  members  now  serving 
under  the  individual  programs.  As 
adopted  herein,  the  merged  order,  as  now 
under  the  six  orders,  would  provide  that 
if  a  majority  of  the  producers  supplying 
the  market  are  members  of  one  coopera¬ 
tive,  or  combination  of  cooperatives,  its 
representation  on  the  agency  would  be 
limited  to  the  minimum  number  of  rep¬ 
resentatives  necessary  to  constitute  a 
majority  of  the  agency’s  total  member¬ 
ship.  Although  this  was  proposed  by  the 
major  cooperative  in  the  proposed  Texas 
market,  it  was  indicated  that  some  higher 
minimum  number  of  agency  representa¬ 
tives  might  be  desirable  to  insure  ade¬ 
quate  producer  representation  consider¬ 
ing  the  number  of  dairy  farmers  and  the 
wide  geographic  area  that  would  be  cov¬ 
ered  by  the  merged  order. 

Although  a  wide  geographical  repre¬ 
sentation  on  the  agency  may  have  merit, 
this  would  not  necessarily  occur  under 
the  agency  selection  procedure  which 
the  major  cooperative  proposed  be  con¬ 
tinued  under  the  merged  order  and  which 
is  adopted  herein.  Under  such  procedure, 
a  cooperative  that  is  authorized  one  or 
more  agency  members  may  select  any 
person  it  may  care  to  choose.  Presum¬ 
ably,  those  chosen  would  represent  the 
cooperative’s  position  on  advertising  and 
promotion  matters.  Thus,  it  is  question¬ 
able  whether  additional  members  on  the 
agency  for  purposes  of  wider  area  repre¬ 
sentation  would  serve  any  practical  pur¬ 
pose.  Additional  members  would  mean, 
of  course,  additional  administrative  ex¬ 
pense  for  the  agency.  The  prudent  use  of 
producer  money  for  this  program  sug¬ 
gests  in  the  final  analysis  that  the  agency 
membership  be  limited  in  the  manner 
provided  herein. 

As  under  the  present  orders,  the 
merged  order  should  provide  that  any 
producer  who  does  not  want  to  partici¬ 
pate  in  the  advertising  and  promotion 
program  will  be  eligible  for  refund  of 
the  assessments  against  his  producer 
milk  deliveries  by  filing  an  application 
with  the  market  administrator.  Such  re¬ 
fund  application  would  have  to  be  sub- 
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mitted  within  the  first  15  days  of  the 
month  preceding  the  beginning  of  a 
calendar  quarter  for  milk  deliveries  dur¬ 
ing  such  quarter.  However,  a  new  pro¬ 
ducer  who  enters  the  market  after  such 
deadline  could  request  a  refund  with  re¬ 
spect  to  his  deliveries  made  between  such 
time  of  entry  and  the  beginning  of  the 
next  quarterly  period  for  which  he  could 
make  a  refund  request  in  accordance 
with  the  regular  schedule. 

In  this  connection,  a  refund  request 
filed  by  a  dairy  farmer  under  one  of  the 
six  individual  orders  for  the  quarter  in 
which  the  merger  becomes  effective 
should  remain  valid  under  the  merged 
order  for  the  remainder  of  such  quarter 
without  such  person  being  required  to 
file  another  request.  On  the  other  hand, 
a  producer  who  elected  to  participate  in 
the  advertising  and  promotion  program 
of  one  of  the  individual  orders  for  the 
quarter  in  which  the  merger  becomes 
effective  should  not  be  permitted  to  re¬ 
quest  a  refund  of  the  assessments  against 
his  deliveries  of  producer  milk  under  the 
merged  order  until  the  next  quarterly 
filing  period.  This  latter  requirement  is 
appropriate  since  financial  commitments 
by  the  agencies  will  have  been  made  on 
the  basis  that  such  funds  would  be 
forthcoming  for  the  entire  quarter. 

When  the  merged  order  becomes  ef¬ 
fective,  all  monies  held  by  the  market 
administrator  to  cover  refunds  and  ad¬ 
ministrative  costs  associated  with  the 
advertising  and  promotion  programs  of 
the  individual  orders  should  be  combined 
for  similar  use  under  the  merged  order. 
In  making  refunds  for  the  first  time  un¬ 
der  the  merger,  the  market  administra¬ 
tor  should  honor  all  valid  refund  requests 
filed  under  the  advertising  and  promo¬ 
tion  programs  of  the  individual  orders. 

(e)  Administrative  provisions. — Inter¬ 
est  payments  on  overdue  accounts.  The 
merged  order  should  provide  for  interest 
payments  on  handler  obligations  that 
are  overdue.  Such  interest  should  be  at 
the  rate  of  three-fourths  of  one  percent 
per  month  (9  percent  annually).  Inter¬ 
est  should  apply  beginning  the  day  fol¬ 
lowing  the  date  on  which  payment  of 
an  obligation  is  due. 

It  is  essential  that  all  handler  pay¬ 
ments  to  the  producer-settlement  fund  be 
made  promptly  in  order  that  the  market 
administrator  will  be  able  to  make  the 
required  payments  to  producers.  An  in¬ 
terest  charge  on  overdue  accounts  should 
provide  an  incentive  to  handlers  to  make 
their  payments  on  time.  Moreover,  han¬ 
dlers  who  pay  late  are,  in  effect,  borrow¬ 
ing  money  from  producers.  Without  in¬ 
terest  payments,  handlers  delinquent  in 
their  payments  would  have  a  financial 
advantage  relative  to  those  handlers 
making  timely  payments. 

It  should  be  noted  that  interest  pay¬ 
ments  are  not  a  substitute  for  prompt 
payments  by  handlers.  Those  delinquent 
in  their  obligations  will  be  subject  to  legal 
enforcement  action  as  authorized  under 
the  Act. 

The  adopted  interest  rate  (three- 
fourths  of  one  percent  per  month)  was 
proposed  by  the  merger  proponent.  This 
rate  is  currently  applicable  under  the 
North  Texas  and  South  Texas  orders. 


No  testimony  was  presented  suggesting 
a  different  rate. 

A  handler  proposed  that  the  interest 
charge  not  apply  until  the  third  day  fol¬ 
lowing  the  date  the  payment  is  due.  He 
contended  that  the  three-day  grace  pe¬ 
riod  is  necessary  to  allow  for  delays  in 
mail  delivery. 

If  producers  are  to  be  paid  on  a  timely 
basis,  it  is  necessary  that  handlers  meet 
their  payment  obligations  on  time.  To 
provide  a  grace  period  before  applying 
interest  charges  would,  from  a  practical 
standpoint,  merely  be  encouraging  a  de¬ 
lay  in  payments  by  handlers.  With  no 
penalty  for  being  one  or  two  days  late, 
there  would  be  no  incentive  to  meet  the 
prescribed  payment  dates. 

Administrative  assessment.  The  maxi¬ 
mum  rate  of  payment  by  handlers  for 
the  cost  of  administering  the  merged 
order  should  be  4  cents  per  hundred¬ 
weight.  Such  payments  are  required  if 
the  market  administrator  is  to  perform 
the  necessary  function  of  administering 
the  merged  order. 

Currently,  the  maximum  rates  under 
the  separate  orders  are  4  cents  per  hun¬ 
dredweight  for  the  North  Texas,  South 
Texas,  San  Antonio  and  Central  West 
Texas  orders  and  5  cents  per  hundred¬ 
weight  for  the  Austin-Waco  and  Corpus 
Christi  orders.  The  4-cent  rate  should 
enable  the  market  administrator  to  ef¬ 
fectively  administer  the  merged  order. 
If  experience  indicates  that  the  merged 
order  can  be  administered  at  a  lesser 
rate,  the  order  provides  that  the  Secre¬ 
tary  may  adjust  the  rate  downward  with¬ 
out  the  necessity  of  a  hearing. 

Marketing  service  deduction.  With 
respect  to  payments  to  producers,  the 
order  should  provide  for  a  maximum 
deduction  of  5  cents  per  hundredweight 
for  marketing  services  furnished  by  the 
market  administrator.  Such  deductions 
are-  necessary  to  enable  the  market  ad¬ 
ministrator  to  conduct  an  adequate  mar¬ 
keting  service  program  for  producers 
supplying  the  market. 

The  maximum  rates  now  for  such 
services  are  5  cents  under  the  North 
Texas,  South  Texas  and  Central  West 
Texas  orders,  and  6  cents  under  the  other 
three  orders  to  be  merged.  The  5 -cent 
rate,  which  was  proposed  at  the  hearing 
without  objection,  should  permit  the 
market  administrator,  to  conduct  an 
adequate  marketing  service  program  for 
those  producers  not  receiving  such  serv¬ 
ices  (including  weighing,  testing  and 
providing  market  information)  from  a 
cooperative  association.  If  experience 
indicates  that  the  services  can  be  per¬ 
formed  at  a  lesser  rate,  provision  is  made 
whereby  the  Secretary  may  adjust  the 
rate  downward  without  the  necessity  of 
a  hearing. 

Merger  of  the  administrative  expense, 
marketing  service,  and  producer-settle¬ 
ment  funds.  To  accomplish  the  merger 
of  the  six  Texas  orders  effectively  and 
equitably,  the  reserves  in  the  adminis¬ 
trative  expense  funds  that  have  resulted 
under  the  individual  orders  should  be 
combined.  Similar  procedure  should  be 
followed  with  respect  to  the  marketing 
service  and  producer-settlement  fund  re¬ 
serves  of  the  individual  orders.  Any  lia¬ 


bilities  of  such  funds  under  the  indi¬ 
vidual  orders  should  be  paid  from  the 
appropriate  new  fund  established  under 
the  merged  order.  Similarly,  obligations 
that  are  due  the  several  funds  under  the 
individual  orders  should  be  paid  to  the 
appropriate  combined  fund  under  the 
merged  order. 

The  money  paid  to  the  administrative 
expense  fund  is  each  handler’s  propor¬ 
tionate  share  of  the  cost  of  administer¬ 
ing  the  order.  It  is  anticipated  that  all 
handlers  currently  regulated  under  the 
individual  orders  will  continue  to  be  reg¬ 
ulated  under  the  merged  order.  In  view  of 
this,  it  would  be  an  unnecessary  admin¬ 
istrative  and  financial  burden  to  allocate 
back  to  handlers  the  reserve  funds  under 
the  individual  orders  and  then  accumu¬ 
late  an  adequate  reserve  for  the  merged 
order.  It  is  equally  equitable  and  more 
efficient  to  combine  the  administrative 
monies  accumulated  under  the  individ¬ 
ual  orders  and  to  pay  any  liabilities 
against  such  funds  from  the  consolidated 
fund  of  the  merged  order. 

The  money  accumulated  in  the  mar¬ 
keting  service  funds  of  the  individual  or¬ 
ders  is  that  which  has  been  paid  by  pro¬ 
ducers  for  whom  the  market  administra¬ 
tor  is  performing  services.  The  producers 
who  have  contributed  to  the  marketing 
service  fund  of  each  order  are  expected 
to  continue  to  supply  milk  for  the  Texas 
market.  The  consolidation  of  the  reserves 
in  the  individual  marketing  service  funds 
is  therefore  appropriate  in  view  of  the 
continuation  of  the  marketing  service 
program  for  these  producers  under  the 
merged  order. 

The  producer-settlement  fund  bal¬ 
ances  in  the  six  orders  should  be  com¬ 
bined  so  that  the  producer -settlement 
fund  under  the  merged  order  may  be 
continued  without  interruption.  The 
producers  currently  supplying  the  indi¬ 
vidual  markets  are  expected  to  continue 
to  supply  milk  for  the  merged  Texas 
market.  Thus,  monies  now  in  the  pro¬ 
ducer-settlement  funds  of  the  individual 
orders  would  be  reflected  in  the  uniform 
prices  of  the  producers  who  will  bene¬ 
fit  from  the  merged  order.  The  combined 
fund  would  also  serve  as  a  contingency 
fund  from  which  money  would  be  avail¬ 
able  to  meet  obligations  (resulting  from 
audit  adjustments  and  otherwise)  ac¬ 
cruing  under  one  or  the  other  of  the 
separate  funds. 

Termination  of  order.  Section  608c 
(16)  (B)  of  the  Act  sets  forth  the  follow¬ 
ing  provisions  concerning  the  termina¬ 
tion  of  an  order: 

“The  Secretary  shall  terminate  any 
marketing  agreement  entered  into  under 
section  608b  of  this  title,  or  order  issued 
under  this  section,  at  the  end  of  the  then 
current  marketing  period  for  such  com¬ 
modity,  specified  in  such  marketing 
agreement  or  order,  whenever  he  finds 
that  such  termination  is  favored  by  a 
majority  of  the  producers  who,  during  a 
representative  period  determined  by  the 
Secretary,  have  been  engaged  in  the 
production  for  market  of  the  commodity 
specified  in  such  marketing  agreement  or 
order,  within  the  production  area  speci¬ 
fied  in  such  marketing  agreement  or 
order,  or  who,  during  such  representa- 
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tive  period,  have  been  engaged  in  the 
production  of  such  commodity  for  sale 
within  the  marketing  area  specified  in 
such  marketing  agreement  or  order: 
Provided,  That  such  majority  have,  dur¬ 
ing  such  representative  period,  produced 
for  market  more  than  50  per  centum  of 
the  volume  of  such  commodity  produced 
for  market  within  the  production  area 
specified  in  such  marketing  agreement  or 
order,  or  have,  during  such  represent¬ 
ative  period,  produced  more  than  50  per 
centum  of  the  volume  of  such  commodity 
sold  in  the  marketing  area  specified  in 
such  marketing  agreement  or  order,  but 
such  termination  shall  be  effective  only 
if  announced  on  or  before  such  date 
( prior  to  the  end  of  the  then  current 
marketing  period  )  as  may  be  specified  in 
such  marketing  agreement  or  order.” 

For  the  purpose  of  implementing  the 
provisions  of  §  608c (16)  (B),  the  merged 
order  should  include  a  definition  of  the 
term  “current  marketing  period.”  Such 
term  should  mean  “the  first  month  fol¬ 
lowing  the  date  on  which  the  Secretary 
publicly  announces  his  finding  that  the 
termination  of  the  order  is  favored  by 
such  majority  of  producers  under  the 
order  as  is  prescribed  by  the  Act.” 

The  six  orders  under  consideration  do 
not  now  prescribe  in  specific  terms  what 
the  marketing  period  shall  be  for  pur¬ 
poses  of  implementing  §  608c (16)  (B) , 
nor  do  they  specify  a  date  by  which  any 
termination  of  the  order  under  this  sec¬ 
tion  must  be  announced.  In  connection 
with  the  development  of  a  merged  order. 
It  was  urged  by  certain  parties  that  pro¬ 
visions  covering  these  particular  matters 
be  included.  Their  position  was  prompted 
by  past  litigation  involving  the  question 
of  whether  or  not  the  Secretary  was 
properly  implementing  the  provisions  of 
§  608c(16)(B)  in  response  to  a  request 
by  producers  to  terminate  the  South 
Texas  order.  Before  resolution  of  the 
question  by  the  court,  the  matter  became 
moot  with  the  withdrawal  by  producers 
of  their  request  for  termination. 

Proposals  relating  to  this  issue  were 
offered  by  two  cooperative  associations 
and  a  proprietary  handler,  all  litigants 
in  the  case  just  cited.  A  cooperative  repre¬ 
senting  a  majority  of  the  producers  sup¬ 
plying  handlers  in  the  six-market  area 
proposed  that  the  merged  order  define 
a  marketing  period  as  “a  calendar  month 
or  portion  thereof.”  The  cooperative  in¬ 
dicated  that  this  definition  would  give 
the  Secretary  the  necessary  flexibility 
in  terminating  an  order  whenever  he 
finds  that  a  majority  of  producers  no 
longer  favor  the  order.  While  the  co¬ 
operative  contemplated  under  this  pro¬ 
posal  that  the  maximum  public  notice  of 
any  termination  would  be  31  days,  it  in¬ 
dicated  in  its  brief  that  up  to  90  days’ 
notice  would  not  be  inappropriate. 

Another  cooperative  and  a  proprietary 
handler  proposed  that  the  marketing 
period  be  defined  as  “the  fiscal  year  be¬ 
ginning  April  1  and  ending  on  March 
31.”  They  also  proposed  that  any  ter¬ 
mination  of  the  order  under  §  608c (16) 
<B)  not  be  permitted  unless  announced 
at  least  90  days  prior  to  the  end  of  the 
current  marketing  period. 


Proponents  of  the  April  1-March  31 
marketing  period  indicated  that  this 
period  would  parallel,  and  would  be 
consistent  with,  the  marketing  year  used 
under  the  price  support  program  for 
manufacturing  grade  milk.  Under  this 
program,  the  Secretary  announces  an¬ 
nually  the  support  price  for  milk  mar¬ 
keted  during  the  period  of  April  1 
through  March  31  of  the  following  year. 
In  addition,  proponents  suggested  that 
dairy  farmers  generally  make  produc¬ 
tion  plans  a  year  at  a  time,  and  that  the 
biological  production  cycle  of  milk  cows 
covers  a  year. 

A  minimum  of  90  days’  notice  of  any 
order  termination  was  intended  by 
proponents  to  provide  handlers  with  at 
least  this  minimum  opportunity  to  ad¬ 
just  their  operations  in  light  of  the  im¬ 
pending  absence  of  regulation  or  possi¬ 
ble  regulation  under  another  order. 
They  claimed  that  both  fairness  and 
due  process  required  a  substantial  noti¬ 
fication  period  so  that  handlers  could 
make  necessary  business  adjustments  to 
meet  the  competitive  environment  of 
an  unregulated  market  should  the  dom¬ 
inant  cooperative  in  the  market  elect  to 
have  the  order  terminated  under  §  608c 
(16)  (B)  of  the  Act. 

The  Act  and  its  legislative  history 
provide  little,  if  any,  guidance  as  to 
what  may  have  been  intended  by  the 
term  “marketing  period”  as  it  relates  to 
milk.  The  provisions  of  the  Act  have 
applicability  also  to  other  commodities, 
such  as  fruits  and  vegetables,  and  in 
these  cases  marketing  periods  are  gen¬ 
erally  well  defined  by  the  cyclical  nature 
of  the  growing  and  marketing  seasons 
of  the  products.  Such  seasonal  products 
are  characterized  by  a  usually  brief  pe¬ 
riod  during  the  year  when  the  products 
are  harvested  and  marketed.  This  is  not 
so  with  respect  to  the  production  and 
marketing  of  milk. 

Milk  is  produced  and  marketed  by 
dairy  farmers  on  a  continuous  basis. 
Although  the  normal  lactation  period  of 
a  cow  is  about  300  days,  the  “dry”  pe¬ 
riods  within  a  herd  are  customarily 
staggered.  Thus,  each  dairy  farmer  has 
a  continuing  daily  production  of  milk. 
Because  of  its  highly  perishable  nature, 
such  milk  must  be  delivered  within  a 
day  or  two  to  plants  for  processing,  the 
particular  delivery  schedule  usually  be¬ 
ing  dependent  upon  the  storage  capacity 
at  the  farm. 

In  view  of  this  daily  and  continuous 
character  of  milk  production  and  mar¬ 
keting,  there  is  no  well-defined  market¬ 
ing  period  for  milk.  Since  the  inception 
of  Federal  milk  orders  in  the  1930’s, 
however,  milk  has  been  accounted  and 
paid  for  under  the  regulatory  program 
on  a  monthly  basis.  At  the  end  of  each 
month,  handlers  are  required  to  report 
all  receipts  of  producer  milk  and  make 
final  payment  therefor  in  accordance 
with  the  utilization  of  the  milk  during 
the  month.  Each  successive  month  con¬ 
stitutes,  in  effect,  a  new  marketing  pe¬ 
riod  for  the  producer  and  the  handler. 
The  consistent  administration  of  milk 
orders  on  this  basis  over  many  years 
suggests  that  a  defined  marketing  period 


of  any  duration  other  than  a  month 
would  be  totally  inconsistent  with  long¬ 
standing  regulatory  practice  in  the  fluid 
milk  industry. 

The  Act  makes  it  optional  as  to  the  in¬ 
clusion  in  an  order  of  a  date  by  which  the 
termination  of  an  order  under  §  608c 
(16)  (B)  must  be  announced.  If  no  date 
is  specified,  the  termination  must  be 
made  effective  at  the  end  of  the  market¬ 
ing  period  in  which  the  Secretary  finds 
that  termination  is  favored  by  a  majority 
of  the  producers.  The  absence  of  such  a 
date  could  result  in  notice  of  termination 
to  the  industry  of  as  much  as  a  month 
or  as  little  as  a  day. 

Handlers  and  producers  who  have  not 
requested  termination  of  the  order  should 
have  at  least  one  month’s  advance  notice 
of  any  impending  order  termination.  It 
is  correctly  presumed  by  both  handlers 
and  producers  that  once  an  order  is  pro¬ 
mulgated  for  a  market  it  usually  will  re¬ 
main  in  effect  indefinitely.  History  of  the 
Federal  order  program  bears  this  out. 
Parties  in  the  market,  then,  make  their 
decisions  on  milk  marketing  with  this 
degree  of  permanence  of  regulation  in 
mind.  Such  decisions  for  handlers  in¬ 
clude  sources  of  milk,  purchase  prices, 
areas  of  distribution,  sales  prices,  mar¬ 
gins,  and  duration  and  value  of  contracts, 
all  of  which  might  well  be  decided  dif¬ 
ferently  if  it  were  known  that  they  soon 
would  be  operating  in  the  absence  of 
order  regulation,  or  perhaps  under  the 
terms  of  another  order.  Producers,  like¬ 
wise,  are  continually  having  to  make  de¬ 
cisions  concerning  an  outlet  for  their 
milk  and  the  terms  of  sale.  These  deci¬ 
sions,  too,  might  be  different  in  the  ab¬ 
sence  of  regulation.  At  least  one  month’s 
advance  notice  of  any  order  termination 
would  give  all  parties  having  an  associa¬ 
tion  with  the  market  an  opportunity  to 
reassess  their  operations  and  to  make 
any  desired  changes. 

The  Federal  Administrative  Procedure 
Act  requires  that  in  the  absence  of  emer¬ 
gency  conditions  any  substantive  rule 
evolving  under  a  program  such  as  the 
Federal  order  program  shall  be  an¬ 
nounced  not  less  than  30  days  before  its 
effective  date.  Such  Act  also  provides 
that  notice  is  not  required  in  the  case  of 
a  rule  that  grants  or  recognizes  an  ex¬ 
emption  or  relieves  a  restriction.  The 
withdrawal  of  an  order  in  a  market  would 
relieve  handlers  from  being  subject  to 
specific  rules  concerning  their  purchases 
of  milk  from  dairy  farmers  (assuming 
no  involvement  with  another  regulated 
market) .  Notwithstanding  this  relief 
from  regulation,  the  impact  of  becoming 
unregulated  may  well  be  as  significant  in 
terms  of  new  operational  decisions  as 
when  becoming  regulated  for  the  first 
time  or  becoming  subject  to  substantive 
changes  in  an  order.  A  minimum  notifica¬ 
tion  period  of  one  month,  then,  would  be 
consistent  with  administrative  practice 
concerning  notice  of  substantive  rules. 

The  provisions  adopted  herein  for  im¬ 
plementing  §  608c(16)  (B)  would  result  in 
the  industry  having  from  one  to  two 
months’  advance  notice  of  any  order  ter¬ 
mination.  The  exact  amount  of  time 
would  be  dependent  upon  the  time  of 
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the  month  when  the  Secretary  publicly 
announces  his  finding  that  termination  is 
favored  by  a  majority  of  the  producers 
in  the  market.  A  longer  notification  pe¬ 
riod,  as  urged  by  certain  parties,  would 
not  permit  a  reasonably  timely  action 
by  the  Secretary  on  the  request  of  a 
majority  of  the  producers  once  they  de¬ 
cide  that  they  no  longer  want  an  order 
for  their  market. 

In  their  exceptions,  proponents  of  the 
April  —March  31  marketing  period  op¬ 
posed  the  Acting  Administrator’s  conclu¬ 
sions  regarding  the  matters  dealt  with 
under  this  issue  and  claimed  that  such 
conclusions  were  not  based  on  the  record 
evidence.  The  position  of  exceptors  is  not 
supportable  and  there  is  no  basis  for 
reaching  a  different  position  on  the  mar¬ 
keting  period  definition  and  notification 
period. 

Rulings  on  Proposed  Findings  and 
Conclusions 

Briefs  and  proposed  findings  and  con¬ 
clusions  were  filed  on  behalf  of  certain 
interested  parties.  These  briefs,  proposed 
findings  and  conclusions  and  the  evidence 
in  the  record  were  considered  in  making 
the  findings  and  conclusions  set  forth 
above.  To  the  extent  that  the  suggested 
findings  and  conclusions  filed  by  inter¬ 
ested  parties  are  inconsistent  with  the 
findings  and  conclusions  set  forth  herein, 
the  requests  to  make  such  findings  or 
reach  such  conclusions  are  denied  for  the 
reasons  previously  stated  in  this  decision. 

Rulings  of  the  Administrative  Law 
Judge  to  which  specific  objections  were 
taken  in  the  briefs  have  been  reviewed. 
Objections  were  raised  to  the  Admin¬ 
istrative  Law  Judge  excluding  the  ad¬ 
mission  of  certain  exhibits  offered  as  evi¬ 
dence.  These  exhibits  consisted  of  press 
releases  and  internal  memoranda  of  the 
United  States  Department  of  Agriculture 
and  of  Associated  Milk  Producers,  Inc. 
Objections  were  taken  to  the  exclusion 
of  these  documents  on  the  grounds  that 
the  documents  would  have  been  admis¬ 
sible  in  court  under  the  Federal  Rules  of 
Evidence. 

The  Administrative  Law  Judge’s  ruling 
was  that  this  is  not  an  adversary  pro¬ 
ceeding  and  thus  not  subject  to  the  same 
rules  of  evidence.  He  ruled  that  press  re¬ 
leases  are  not  suitable  documents  of  evi¬ 
dence  and  that  the  preparers  of  the 
memoranda  were  not  available  for  cross 
examination  at  the  hearing. 

The  Administrative  Law  Judge’s  rul¬ 
ings  have  been  reviewed  in  light  of  the 
arguments  presented.  These  rulings,  for 
the  reasons  stated  by  the  Administrative 
Law  Judge  on  the  record,  are  hereby 
affirmed. 

General  Findings 

The  findings  and  determinations  here¬ 
inafter  set  forth  are  supplementary  and 
in  addition  to  the  findings  and  determi¬ 
nations  previously  made  in  connection 
with  the  issuance  of  each  of  the  afore¬ 
said  orders  and  of  the  previously  issued 
amendments  thereto;  and  all  of  said 
previous  findings  and  determinations  are 
hereby  ratified  and  affirmed,  except  inso¬ 
far  as  such  findings  and  determinations 


may  be  in  conflict  with  the  findings  and 
determinations  set  forth  herein. 

(a)  The  tentative  marketing  agree¬ 
ment  and  the  Texas  order,  which  amends 
and  merges  the  Austin-Waco,  Central 
West  Texas,  Corpus  Christi,  North  Texas, 
San  Antonio  and  South  Texas  orders,  and 
all  of  the  terms  and  conditions  thereof, 
will  tend  to  effectuate  the  declared  policy 
of  the  Act; 

(b)  The  parity  prices  of  milk  as  de¬ 
termined  pursuant  to  section  2  of  the  Act 
are  not  reasonable  in  view  of  the  price 
of  feeds,  available  supplies  of  feeds,  and 
other  economic  conditions  which  affect 
market  supply  and  demand  for  milk  in 
the  Texas  marketing  area,  and  the  mini¬ 
mum  prices  specified  in  the  tentative 
marketing  agreement  and  the  Texas 
order  are  such  prices  as  will  reflect  the 
aforesaid  factors,  insure  a  sufficient 
quantity  of  pure  and  wholesome  milk, 
and  be  in  the  public  interest; 

(c)  The  tentative  marketing  agree¬ 
ment  and  the  Texas  order  will  regulate 
the  handling  of  milk  in  the  same  manner 
as,  and  will  be  applicable  only  to  per¬ 
sons  in  the  respective  classes  of  indus¬ 
trial  and  commercial  activity  specified 
in,  the  marketing  agreements  upon  which 
a  hearing  has  been  held; 

(d)  All  milk  and  milk  products  han¬ 
dled  by  handlers,  as  defined  in  the  tenta¬ 
tive  marketing  agreement  and  the  Texas 
order  are  in  the  current  of  interstate 
commerce  or  directly  burden,  obstruct,  or 
affect  interstate  commerce  in  milk  or  its 
products;  and 

(e)  It  is  hereby  found  that  the  neces¬ 
sary  expense  of  the  market  administrator 
for  the  maintenance  and  functioning  of 
such  agency  will  require  the  payment  by 
each  handler,  as  his  pro  rata  share  of 
such  expense,  4  cents  per  hundredweight, 
or  such  lesser  amount  as  the  Secretary 
may  prescribe,  with  respect  to  milk  speci¬ 
fied  in  §  1126.85  of  the  aforesaid  tentative 
marketing  agreement  and  the  Texas 
order. 

Rulings  on  Exceptions 

In  arriving  at  the  findings  and  con¬ 
clusions,  and  the  regulatory  provisions  of 
this  decision,  each  of  the  exceptions  re¬ 
ceived  was  carefully  and  fully  considered 
in  conjunction  with  the  record  evidence. 
To  the  extent  that  the  findings  and  con¬ 
clusions,  and  the  regulatory  provisions  of 
this  decision  are  at  variance  with  any  of 
the  exceptions,  such  exceptions  are 
hereby  overruled  for  the  reasons  pre¬ 
viously  stated  in  this  decision. 

Certain  parties  excepted  to  the  De¬ 
partment’s  failure  to  include  within  the 
scope  of  the  merger  hearing  proposed 
provisions  intended  to  prohibit  certain 
unfair  methods  of  competition  and  trade 
practices.  The  inclusion  of  such  proposals 
in  the  hearing  notice  was  denied  by  the 
Department  prior  to  the  hearing.  Be¬ 
cause  this  issue  was  not  a  part  of  the 
hearing  and  the  subsequent  delibertaions 
in  this  proceeding,  the  points  raised  by 
these  parties  on  this  issue  are  outside  the 
purview  of  this  decision. 

In  its  exceptions,  these  parties  also 
contended  that  in  several  vital  respects 
the  hearing  and  the  recommended  deci¬ 
sion  disregarded  certain  minimal  ele¬ 


ments  of  procedural  due  process.  Specific 
reference  was  made  to  alleged  deficiencies 
in  the  initiation  and  scope  of  the  pro¬ 
ceeding,  th  conduct  of  the  hearing,  and 
the  recommended  decision. 

The  several  points  relating  to  the  rec¬ 
ommended  decision  have  been  dealt  with 
in  the  findings  and  conclusions  of  this 
decision.  With  respect  to  the  other  alleged 
deficiencies,  it  is  concluded  that  the  pro¬ 
cedures  for  the  initiation  and  conduct  of 
the  hearing  were  carried  out  in  accord¬ 
ance  with  the  Agricultural  Marketing 
Agreement  Act,  the  Federal  Administra¬ 
tive  Procedure  Act,  and  the  Department’s 
General  Regulations  (7  CFR  Part  900) 
that  set  forth  the  rules  of  practice  and 
procedure  governing  proceedings  to  for¬ 
mulate  marketing  agreements  and  mar¬ 
keting  orders. 

Marketing  Agreement  and  Order 

Annexed  hereto  and  made  a  part 
hereof  are  two  documents,  a  MARKET¬ 
ING  AGREEMENT  regulating  the  han¬ 
dling  of  milk,  and  an  ORDER  amending 
and  merging  the  orders  regulating  the 
handling  of  milk  in  the  aforesaid  spec¬ 
ified  marketing  areas,  which  have  been 
decided  upon  as  the  detailed  and  ap¬ 
propriate  means  of  effectuating  the  fore¬ 
going  conclusions. 

It  is  hereby  ordered,  That  this  entire 
decision,  except  the  attached  market¬ 
ing  agreement,  be  published  in  the 
Federal  Register.  The  regulatory  pro¬ 
visions  of  the  marketing  agreement  are 
identical  with  those  contained  in  the 
orders  as  hereby  proposed  to  be 
amended  by  the  attached  order  which  is 
published  with  this  decision. 

Referendum  Order  To  Determine  Pro¬ 
ducer  Approval;  Determination  of 

Representative  Period;  and  Desig¬ 
nation  of  Referendum  Agent 

It  is  hereby  directed  that  a  referen¬ 
dum  be  conducted  and  completed  on  or 
before  the  30th  day  from  the  date  this 
decision  is  issued,  in  accordance  with 
the  procedure  for  the  conduct  of  refer¬ 
enda  (7  CFR  900.300  et  seq.) ,  to  deter¬ 
mine  whether  the  issuance  of  the  at¬ 
tached  order  (except  for  the  proposed 
Advertising  and  Promotion  Program) 
amending  and  merging  the  aforesaid 
orders  regulating  the  handling  of  milk 
in  the  aforesaid  specified  marketing 
areas  is  approved  or  favored  by  produc¬ 
ers,  as  defined  under  the  terms  of  the 
attached  order,  who  during  the  repre¬ 
sentative  period  were  engaged  in  the 
production  of  milk  for  sale  within  the 
marketing  area  defined  in  the  attached 
order. 

It  is  hereby  further  directed  that  a 
separate  referendum  be  conducted  and 
completed  on  or  before  the  30th  day 
from  the  date  this  decision  is  issued,  in 
accordance  with  the  procedure  for  the 
conduct  of  referenda  (7  CFR  900.300 
et  seq.),  to  determine  whether  the  pro¬ 
posed  order  provisions  constituting  the 
Advertising  and  Promotion  Program  in 
the  attached  order  are  separately  ap¬ 
proved  or  favored  by  the  producers,  as 
defined  under  the  terms  of  the  attached 
order,  who  during  the  representative 
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period  were  engaged  in  the  production 
of  milk  for  sale  within  the  marketing 
area  defined  in  the  attached  order. 

The  representative  period  for  the  con¬ 
duct  of  these  referenda  is  hereby  deter¬ 
mined  to  be  January  1975. 

The  agent  of  the  Secretary  to  conduct 
these  referenda  is  hereby  designated  to 
be  Chapman  E.  Dunham. 

Signed  at  Washington,  D.C.,  on  May 
2. 1975. 

Richard  L.  Feltner, 
Assistant  Secretary. 

Order  '  Amending  and  Merging  the  Or¬ 
ders,  Regulating  the  Handling  of 
Milk  in  the  North  Texas,  South 
Texas,  San  Antonio,  Central  West 
Texas,  Austin-Waco,  and  Corpus 
Christi  Marketing  Areas 

findings  and  determinations 

The  findings  and  determinations  here¬ 
inafter  set  forth  are  supplementary  and 
in  addition  to  the  findings  and  determi¬ 
nations  previously  made  in  connection 
with  the  issuance  of  each  of  the  aforesaid 
orders  and  of  the  previously  issued 
amendments  thereto:  and  all  of  said  pre¬ 
vious  findings  and  determinations  are 
hereby  ratified  and  affirmed,  except  in¬ 
sofar  as  such  findings  and  determina¬ 
tions  may  be  in  conflict  with  the  findings 
and  determinations  set  forth  herein. 

a>  Findings.  A  public  hearing  was 
held  upon  certain  proposed  amendments 
to  the  tentative  marketing  agreements 
and  to  the  orders  regulating  the  handling 
of  milk  in  the  aforesaid  marketing  areas. 
The  hearing  was  held  pursuant  to  the 
provisions  of  the  Agricultural  Market¬ 
ing  Agreement  Act  of  1937,  as  amended 
(7  U.S.C.  601  et  seq .) ,  and  the  applicable 
rules  of  practice  and  procedure  (7  CFR 
Part  900) . 

Upon  the  basis  of  the  evidence  intro¬ 
duced  at  such  hearing  and  the  record 
thereof,  it  is  found  that: 

(1)  The  Texas  order,  which  amends 
and  merges  the  aforesaid  orders,  and  all 
of  the  terms  and  conditions  thereof,  will 
tend  to  effectuate  the  declared  policy  of 
the  Act; 

<2>  The  parity  prices  of  milk,  as  deter¬ 
mined  pursuant  to  section  2  of  the  Act, 
are  not  reasonable  in  view  of  the  price  of 
feeds,  available  supplies  of  feeds,  and 
other  economic  conditions  which  affect 
market  supply  and  demand  for  milk  in 
the  Texas  marketing  area,  and  the  mini¬ 
mum  prices  specified  in  the  Texas  order 
are  such  prices  as  will  reflect  the  afore¬ 
said  factors,  insure  a  sufficient  quantity 
of  pure  and  wholesome  milk,  and  be  in 
the  public  interest; 

(3)  The  Texas  order  regulates  the 
handling  of  milk  in  the  same  manner 
as,  and  is  applicable  only  to  persons  in 
the  respective  classes  of  industrial  or 
commercial  activity  specified  in,  the 
marketing  agreements  upon  which  a 
hearing  has  been  held; 

1  This  order  shall  not  become  effective 
unless  and  until  the  requirements  of  5  900.14 
of  the  rules  of  practice  and  procedure  gov¬ 
erning  proceedings  to  formulate  marketing 
agreements  and  marketing  orders  have  been 
met. 


(4)  All  milk  and  milk  products  han¬ 
dled  by  handlers,  as  defined  in  the  Texas 
order,  are  in  the  current  of  interstate 
commerce  or  directly  burden,  obstruct, 
or  affect  interstate  commerce  in  milk  or 
its  products;  and 

(5)  It  is  hereby  found  that  the  neces¬ 
sary  expense  of  the  market  administrator 
for  the  maintenance  and  functioning  of 
such  agency  will  require  the  payment  by 
each  handler,  as  his  pro  rata  share  of 
such  expense,  4  cents  per  hundredweight, 
or  such  lesser  amount  as  the  Secretary 
may  prescribe,  with  respect  to  milk 
specified  in  §  1126.85  of  the  attached 
order. 

Order  relative  to  handling.  It  is  there¬ 
fore  ordered  that  on  and  after  the  effec¬ 
tive  date  hereof  the  orders  regulating 
the  handling  of  milk  in  the  North  Texas, 
South  Texas,  San  Antonio,  Central  West 
Texas,  Austin-Waco,  and  Corpus  Christi 
marketing  areas  (Parts  1126,  1121,  1127, 
1128,  1129,  and  1130,  respectively)  shall 
be  amended  and  merged  into  one  order. 
Parts  1121,  1127,  1128,  1129.  and  1130  are 
thereby  superseded,  and  such  vacated 
part  designations  shall  be  reserved  for 
future  assignment.  The  handling  of  milk 
in  the  merged  marketing  area,  to  be  des¬ 
ignated  as  the  “Texas  Marketing  Area” 
(Part  1126),  shall  be  in  conformity  to 
and  in  compliance  with  the  terms  and 
conditions  of  the  following  attached 
order: 

The  provisions  of  the  proposed  mar¬ 
keting  agreement  and  order  amending 
and  merging  the  aforesaid  orders,  as 
contained  in  the  recommended  decision 
issued  by  the  Acting  Administrator  on 
November  27,  1974,  and  published  in  the 
Federal  Register  on  December  9,  1974 
(39  FR  43000;  FR  Doc.  74-28295),  shall 
be  and  are  the  terms  and  provisions  of 
this  order  and  are  set  forth  in  full  herein, 
subject  to  the  following  modifications: 

Changes  are  made  in  §§  1126.7  (c)  and 
(d)(1),  1126.8(c),  1126.12(b)(5),  1126.13 
(c),  1126.42(e),  1126.43  (introductory 
paragraph),  1126.43  (a),  1126.44  (intro¬ 
ductory  paragraph),  1126.44(a)(9), 
1126.52  (a)  and  (b)(1),  1126.60  (a),  (c), 
and  (g),  1126.70,  1126.71,  1126.73,  1126.75 
(a),  1126.76(b)  (iii)  (introductory  para¬ 
graph),  1126.78  (introductory  para¬ 
graph),  1126.85  (introductory  para¬ 
graph)  ,  and  1126.85(a) . 

PART  1126— MILK  IN  THE  TEXAS 
MARKETING  AREA 

Subpart — Order  Regulating  Handling 

General  Provisions 

Sec. 

1126.1  General  provisions. 

Definitions 

1126.2  Texas  marketing  area. 

1126.3  Route  disposition. 

1126.4  Plant. 

1126.5  [Reserved  | 

1126.6  [Reserved] 

1126.7  Pool  plant. 

1126.8  Nonpool  plant. 

1126.9  Handler. 

1126.10  Producer-handler. 

1126.11  [Reserved] 

1126.12  Producer. 

1126.13  Producer  milk. 

1126.14  Other  source  milk. 

1126.15  Fluid  milk  product. 


Sec. 

1126.16  Fluid  cream  product. 

1126.17  FUled  milk. 

1126.18  Cooperative  association. 

1126.19  Current  marketing  period. 

Handler  Reports 

1126.30  Reports  of  receipts  and  utilization. 

1126.31  Payroll  reports. 

1126.32  Other  reports. 

Classification  of  Milk 

1126.40  Classes  of  utilization. 

1126.41  Shrinkage. 

1126.42  Classification  of  transfers  and  di¬ 

versions. 

1 126.43  General  classification  rules. 

1126.44  Classification  of  producer  milk. 

1126.45  Market  administrator’s  reports  and 

announcements  concerning  clas¬ 
sification. 

Class  Prices 

1126.50  Class  prices. 

1126.51  Basic  formula  price. 

1126.52  Plant  location  adjustments  for 

handlers. 

1126.53  Announcement  of  class  prices. 

1126.54  Equivalent  price. 

Uniform  Price 

1126.60  Handler's  value  of  milk  for  com¬ 

puting  uniform  price. 

1126.61  Computation  of  uniform  price. 

1126.62  Announcement  of  uniform  price 

and  butterfat  differential. 

Payments  for  Milk 

1126.70  Producer-settlement  fund. 

1126.71  Payments  to  the  producer-settle¬ 

ment  fund. 

1126.72  [Reserved] 

1126.73  Payments  to  producers  and  to  co¬ 

operative  associations. 

1126.74  Butterfat  differential. 

1126.75  Plant  location  adjustments  for  pro¬ 

ducers  and  on  nonpool  milk. 

1126.76  Payments  by  handler  operating  a 

partially  regulated  distributing 
plant. 

1126.77  Adjustment  of  accounts. 

1126.78  Charges  on  overdue  accounts. 

Administrative  Assessment  and  Marketing 
Service  Deduction 

1126.85  Assessment  for  order  administra¬ 

tion. 

1126.86  Deduction  for  marketing  services. 
Advertising  and  Promotion  Program 

1126.110  Agency. 

1126.111  Composition  of  Agency. 

1126.112  Term  of  office. 

1126.113  Selection  of  Agency  members. 

1126.114  Agency  operating  procedure. 

1126.115  Powers  of  the  Agency. 

1126.116  Duties  of  the  Agency. 

1126.117  Advertising,  Research,  Education 

and  Promotion  Program. 

1126.118  Limitation  of  expenditures  by  the 

Agency. 

1126.119  Personal  liability. 

1126.120  Procedure  for  requesting  refunds 

1126.121  Duties  of  the  market  administra¬ 

tor. 

1126.122  Liquidation. 

1126.123  Initial  operating  procedures  under 

merger  of  orders. 

Authority:  Secs.  1-19,  48  Stat.  31,  as 
amended;  7  U.S.C.  601-674. 

General  Provisions 

§  1126.1  General  provisions. 

The  terms,  definitions,  and  provisions 
in  Part  1000  of  this  chapter  are  hereby 
incorporated  by  reference  and  made  a 
part  of  this  order. 


FEDERAL  REGISTER,  VOL.  40,  NO.  89— WEDNESDAY,  MAY  7,  1975 


PROPOSED  RULES 


20039 


Definitions 


§  1126.2  Texas  marketing  area. 

The  “Texas  marketing  area,”  herein¬ 
after  called  the  “marketing  area,”  means 
all  territory  within  the  boundaries  of 
the  following  Texas  counties,  including 
all  piers,  docks,  and  wharves  connected 
therewith  and  all  craft  moored  thereat, 
and  all  territory  occupied  by  government 
(municipal,  State,  or  Federal)  reserva¬ 
tions,  installations,  institutions,  or  other 
similar  establishments  if  any  part 
thereof  is  within  any  of  the  listed  coun- 

ties: 

Zone  1 

Camp. 

Johnson. 

Collin. 

Kaufman. 

Cooke. 

Lamar. 

Dallas. 

Morris. 

Delta. 

Parker. 

Denton. 

Rains. 

Ellis. 

Red  River. 

Fannin. 

Rockwall. 

Franklin. 

Somervell. 

Grayson. 

Tarrant. 

Hill  (Blum  and 

Titus. 

Itasca  divisions 

Upshur. 

only). 

Van  Zandt. 

Hood. 

Wise. 

Hopkins. 

Wood. 

Hunt. 

Zone  2 

Gregg. 

Panola. 

Harrison. 

Rusk. 

Marion. 

Smith. 

Zone  3 

Anderson. 

Henderson. 

Bell. 

Hill  (except  Blum 

Bosque. 

and  Itasca 

Cherokee. 

divisions) . 

Comanche. 

Lampasas. 

Coryell. 

Limestone. 

Erath. 

McLennan. 

Falls. 

Mills. 

Freestone. 

Navarro. 

Hamilton. 

Zone  4 

Angelina. 

Polk. 

Houston. 

Sabine. 

Jasper. 

San  Augustine. 

Leon. 

Shelby. 

Nacogdoches. 

Trinity. 

Newton. 

Tyler. 

Zone  5 

Brazos. 

Madison. 

Robertson. 

Milam. 

Burleson. 

Grimes. 

Walker. 

Zone  6 

Andrews. 

King. 

Borden. 

Knox. 

Brown. 

Martin. 

Callahan. 

Midland. 

Coke. 

Mitchell. 

Coleman. 

Nolan. 

Dawson. 

Palo  Pinto. 

Eastland. 

Runnels. 

Ector. 

Scurry. 

Fisher. 

Shackelford. 

Foard. 

Stephens. 

Glasscock. 

Sterling. 

Haskell. 

Stonewall. 

Howard. 

Taylor. 

Jack. 

Throckmorton. 

Jones. 

Tom  Green. 

Kent. 

Young. 

Zone  7 

Bastrop. 

Travis. 

Burnet. 

Lee. 

Williamson. 

Zone  8 


Austin. 

Harris. 

Brazoria. 

Jefferson. 

Chambers. 

Liberty. 

Colorado. 

Montgomery. 

Fayette. 

Orange. 

Fort  Bend. 

San  Jacinto. 

Galveston. 

Waller. 

Hardin. 

Washington. 

Zone  9 

Bexar. 

Hays. 

Caldwell. 

Jackson. 

Comal. 

Lavaca. 

De  Witt. 

Matagorda. 

Gonzales. 

Wharton. 

Guadalupe. 

Wilson. 

Zone  10 

Aransas. 

Karnes. 

Bee. 

Live  Oak. 

Calhoun. 

Refugio. 

Goliad. 

Victoria. 

Zone  11 

Brooks. 

Kleberg. 

Duval. 

Nueces. 

Jim  Wells. 

San  Patricio. 

Kenedy. 

Zone  12 

Cameron. 

Hidalgo. 

Willacy. 

§  1126.3 

Route  disposition. 

“Route  disposition”  means  any  de¬ 
livery  (including  any  delivery  by  a  ven¬ 
dor  or  disposition  at  a  plant  store)  of  a 
fluid  milk  product  classified  as  Class  I 
milk,  other  than  a  delivery  to  a  plant. 

§1126.4  Plant. 

“Plant”  means  the  land,  buildings, 
facilities,  and  equipment  constituting  a 
single  operating  unit  or  establishment 
at  which  milk  or  milk  products  (in¬ 
cluding  filled  milk)  are  received,  pro¬ 
cessed,  or  packaged.  Separate  facilities 
without  stationary  storage  tanks  which 
are  used  only  as  a  reload  point  for  trans¬ 
ferring  bulk  milk  from  one  tank  truck 
to  another  or  separate  facilities  used 
only  as  a  distribution  point  for  storing 
packaged  fluid  milk  products  in  transit 
for  route  disposition  shall  not  be  a  plant 
under  this  definition. 

§  1126.5  [Reserved] 

§  1126.6  [Reserved] 

§  1126.7  Pool  plant. 

Except  as  provided  in  paragraph  (f) 
of  this  section,  “pool  plant”  means: 

(a)  Any  plant  that  is  approved  by  a 
duly  constituted  regulatory  agency  for 
the  processing  or  packaging  of  Grade  A 
milk  and  from  which  during  the  month 
there  is : 

(1)  Route  disposition,  except  filled 
milk,  in  the  marketing  area  equal  to  10 
percent  or  more  of  the  receipts  of  Grade 
A  fluid  milk  products  at  such  plant,  in¬ 
cluding  producer  milk  diverted  from  the 
plant;  and 

(2)  Total  route  disposition,  except 
filled  milk,  equal  to  50  percent  or  more 
of  the  receipts  of  Grade  A  fluid  milk 
products  at  such  plant,  including  pro¬ 
ducer  milk  diverted  from  the  plant.  If 
two  plants  operated  by  the  same  han¬ 
dler  each  meet  the  performance  require¬ 
ment  of  paragraph  (a)  (1)  of  this  section 
and  such  handler  requests  that  the  two 


plants  be  considered  together  for  the 
purpose  of  meeting  the  total  route  dis¬ 
position  requirement,  each  such  plant 
shall  be  deemed  to  have  met  the  total 
disposition  requirement  of  this  sub- 
paragraph  if  the  combined  route  dis¬ 
position,  except  filled  milk,  of  such  plants 
is  50  percent  or  more  of  the  combined  re¬ 
ceipts  of  Grade  A  fluid  milk  products  at 
such  plants,  including  producer  milk  di¬ 
verted  from  the  plants. 

(b)  Any  plant,  other  than  a  plant  de¬ 
scribed  in  paragraph  (a)  of  this  section, 
that  is  approved  by  a  duly  constituted 
regulatory  agency  for  the  disposition  of 
Grade  A  milk  in  the  marketing  area  and 
from  which  during  the  month  50  percent 
or  more  of  the  receipts  at  such  plant  of 
Grade  A  milk  from  dairy  farmers  (in¬ 
cluding  producer  milk  diverted  from  the 
plant  but  excluding  milk  received  as 
diverted  milk)  and  handlers  described  in 
§  1126.9(c)  is  transferred  in  the  form  of 
a  bulk  fluid  milk  product,  except  filled 
milk,  to  pool  plants  described  in  para¬ 
graph  (a)  of  this  section,  except  that 
such  percentage  shall  be  15  percent  for 
the  months  of : 

(1)  August,  if  the  plant  was  a  pool 
plant  under  this  paragraph  or  para¬ 
graph  (d)  of  this  section  during  the  im¬ 
mediately  preceding  month  of  July;  and 

(2)  December,  if  the  plant  was  a 
pool  plant  under  this  paragraph  during 
the  immediately  preceding  month  of 
November. 

(c)  Any  plant,  other  than  a  plant  de¬ 
scribed  in  paragraph  (a)  or  (b)  of  this 
section  or  that  qualifies  as  a  pool  plant 
under  another  Federal  order,  from  which 
during  the  month  50  percent  or  more  of 
the  receipts  at  such  plant  of  Grade  A 
milk  from  dairy  farmers  (including  milk 
diverted  from  the  plant  but  excluding 
milk  received  as  diverted  milk)  and  han¬ 
dlers  described  in  §  1126.9(c)  is  trans¬ 
ferred  in  the  form  of  a  bulk  fluid  milk 
product,  except  filled  milk,  to  pool  plants 
described  in  paragraph  (a)  of  this  sec¬ 
tion  and  distributing  plants  fully  regu¬ 
lated  under  other  Federal  orders,  if  the 
total  quality  so  transferred  to  pool  plants 
exceeds  in  the  case  of  each  other  order 
the  total  quantity  so  transferred  to  other 
order  distributing  plants,  except  that: 

(1)  For  the  following  months,  such 
percentage  shall  be  15  percent  and  shall 
apply  only  to  transfers  to  pool  plants 
described  in  paragraph  (a)  of  this 
section : 

(1)  August,  if  the  plant  was  a  pool 
plant  under  this  paragraph  or  paragraph 

(d)  of  this  section  during  the  immedi¬ 
ately  preceding  month  of  July;  and 

( ii )  December,  if  the  plant  was  a  pool 
plant  under  this  paragraph  during  the 
immediately  preceding  month  of  Novem¬ 
ber;  and 

( 2 )  Such  plant  shall  not  be  a  pool  plant 
under  this  paragraph  in  any  of  the 
months  of  February  through  July  unless 
it  was  a  pool  plant  under  this  paragraph 
in  three  or  more  of  the  immediately  pre¬ 
ceding  months  of  September  through 
January. 

(d)  Any  plant  during  the  months  of 
February  through  July,  other  than  a 
plant  described  in  paragraph  (a)  of  this 
section,  that  was  a  pool  plant  under 
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paragraph  (b)  or  (c)  of  this  section 
during  each  of  the  immediately  pre¬ 
ceding  months  of  September  through 
January  and  is  approved  by  a  duly  con¬ 
stituted  regulatory  agency  for  the  dispo¬ 
sition  of  Grade  A  milk  in  the  marketing 
area,  subject  to  the  following  conditions : 

(1)  For  the  months  of  February 
through  July  1975,  the  required  qualifi¬ 
cation  under  paragraph  (b)  of  this  sec¬ 
tion  in  prior  months  shall  be  deemed  to 
have  been  met  if  the  plant  was  a  pool 
supply  plant  under  the  Austin-Waco, 
West  Texas,  Corpus  Christi,  North  Texas, 
San  Antonio,  or  South  Texas  orders  (or 
any  combination  thereof)  during  the 
months  of  September.  October,  and  No¬ 
vember  1974;  and 

(2)  If  the  plant  operator  files  with  the 
market  administrator  prior  to  any  of 
the  months  of  February  through  July 
a  wTitten  request  for  nonpool  status,  a 
plant  shall  not  be  a  pool  plant  under  this 
paragraph  during  any  of  such  remaining 
months  through  July. 

(e)  Any  plant  located  in  the  market¬ 
ing  area  that  is  operated  by  a  coopera¬ 
tive  association  if  pool  plant  status  imder 
this  paragraph  is  requested  for  such 
plant  by  the  cooperative  association  and 
60  percent  or  more  of  the  producer  milk 
of  members  of  the  cooperative  associa¬ 
tion  (excluding  such  milk  that  is  re¬ 
ceived  at  or  diverted  from  pool  plants 
described  in  paragraphs  (b) ,  (c)  and  (d) 
of  this  section)  is  physically  received 
during  the  month  in  the  form  of  a  bulk 
fluid  milk  product  at  pool  plants  de¬ 
scribed  in  paragraph  (a)  of  this  section 
either  directly  from  farms  or  by  trans¬ 
fer  from  plants  of  the  cooperative  asso¬ 
ciation  for  which  pool  plant  status  under 
this  paragraph  has  been  requested,  sub¬ 
ject  to  the  following  conditions: 

( 1 )  The  plant  does  not  qualify  as  a  pool 
plant  under  paragraph  (a),  (b),  (c)  or 

(d)  of  this  section  or  under  the  provis¬ 
ions  of  another  Federal  order  applicable 
to  a  distributing  plant  or  a  supply  plant; 
and 

(2)  The  plant  is  approved  by  a  duly 
constituted  regulatory  agency  for  the 
disposition  of  Grade  A  milk  in  the  mar¬ 
keting  area. 

(f)  The  term  “pool  plant”  shall  not 
apply  to  the  following  plants; 

(1)  A  producer-handler  plant; 

(2)  A  governmental  agency  plant; 

<3>  A  plant  qualified  pursuant  to  para¬ 
graph  (a)  of  this  section  which  also 
meets  the  pooling  requirements  of  an¬ 
other  Federal  order  and  from  which 
there  is  a  greater  quantity  of  route  dis¬ 
position,  except  filled  milk,  during  the 
month  in  such  other  Federal  order  mar¬ 
keting  area  than  in  this  marketing  area, 
except  that  if  such  plant  was  subject  to 
all  the  provisions  of  this  part  in  the  im¬ 
mediately  preceding  month,  it  shall  con¬ 
tinue  to  be  subject  to  all  the  provisions 
of  this  part  until  the  third  consecutive 
month  in  which  a  greater  proportion  of 
its  route  disposition,  except  filled  milk,  is 
made  in  such  other  marketing  area; 

(4)  A  plant  qualified  pursuant  to  para¬ 
graph  (a)  of  this  section  which  also 
meets  the  pooling  requirements  of  an¬ 
other  Federal  order  on  the  basis  of  route 
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disposition  in  such  other  marketing  area 
and  from  which  there  is  a  greater  quan¬ 
tity  of  route  disposition,  except  filled 
milk,  in  this  marketing  area  than  in  such 
other  marketing  area  but  which  plant 
is,  nevertheless,  fully  regulated  under 
such  other  Federal  order;  and 

(5)  A  plant  qualified  pursuant  to  para¬ 
graph  (b)  or  (c)  of  this  section  which 
has  automatic  pooling  status  under  an¬ 
other  Federal  order. 

§  1126.8  Nonpool  plant. 

“Nonpool  plant”  means  any  milk  or 
filled  milk  receiving,  manufacturing,  or 
processing  plant  other  than  a  pool  plant. 
The  following  categories  of  nonpool 
plants  are  further  defined  as  follows; 

(a)  “Other  order  plant”  means  a  plant 
that  is  fully  subject  to  the  pricing  and 
pooling  provisions  of  another  order  is¬ 
sued  pursuant  to  the  Act. 

(b)  “Producer-handler  plant”  means  a 
plant  operated  by  a  producer-handler  as 
defined  in  any  order  (including  this  part) 
issued  pursuant  to  the  Act. 

(c)  “Partially  regulated  distributing 
plant”  means  a  nonpool  plant  that  is 
not  an  other  order  plant,  a  governmental 
agency  plant,  or  a  producer-handler 
plant  and  from  which  there  is  route  dis¬ 
position  in  consumer-type  packages  or 
dispenser  units  in  the  marketing  area 
during  the  month. 

(d)  “Unregulated  supply  plant”  means 
a  nonpool  plant  from  which  fluid  milk 
products  are  moved  to  a  pool  plant  dur¬ 
ing  the  month  but  which  is  not  an  other 
order  plant,  a  governmental  agency 
plant,  or  a  producer-handler  plant. 

(e)  “Governmental  agency  plant” 
means  a  plant  operated  by  a  govern¬ 
mental  agency  from  which  fluid  milk 
products  are  distributed  in  the  marketing 
area.  Such  plant  shall  be  exempt  from 
all  provisions  of  this  part. 

§  1126.9  Handler. 

“Handler”  means: 

(a)  Any  person  in  his  capacity  as  the 
operator  of  a  pool  plant; 

(b)  Any  cooperative  association  with 
respect  to  milk  of  a  producer  that  is 
diverted  for  the  account  of  the  coopera¬ 
tive  association  from  a  pool  plant  of  an¬ 
other  handler  in  accordance  with 
§1126.13; 

(c)  Any  cooperative  association  with 
respect  to  milk  that  it  receives  for  its 
account  from  the  farm  of  a  producer  for 
delivery  to  a  pool  plant  of  another  han¬ 
dler  in  a  tank  truck  owned  and  operated 
by,  or  under  the  control  of,  such  coopera¬ 
tive  association,  unless  both  the  coopera¬ 
tive  association  and  the  operator  of  the 
pool  plant  notify  the  market  administra¬ 
tor  prior  to  the  time  that  such  milk  is 
delivered  to  the  pool  plant  that  the  plant 
operator  will  be  the  handler  for  such  milk 
and  will  purchase  such  milk  on  the  basis 
of  weights  determined  from  its  measure¬ 
ment  at  the  farm  and  butterfat  tests 
determined  from  farm  bulk  tank  sam¬ 
ples.  Milk  for  which  the  cooperative  as¬ 
sociation  is  the  handler  pursuant  to  this 
paragraph  shall  be  deemed  to  have  been 
received  by  the  cooperative  association 
at  the  location  of  the  pool  plant  to  which 
such  milk  is  delivered  ; 
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(d)  Any  person  in  his  capacity  as  the 
operator  of  a  partially  regulated  dis¬ 
tributing  plant; 

(e)  Any  person  who  is  a  producer- 
handler;  and 

(f)  Any  person  in  his  capacity  as  the 
operator  of  an  other  order  plant  de¬ 
scribed  in  §  1126.7(f). 

§1126.10  Producer-handler. 

“Producer-handler”  means  any  per¬ 
son; 

(a)  Who  operates  a  dairy  farm  and  a 
processing  plant  from  which  there  is 
route  disposition  in  the  marketing  area; 

(b)  Who  receives  no  fluid  milk  prod¬ 
ucts  from  sources  other  than  his  own 
farm  production  and  pool  plants; 

(c)  Whose  receipts  of  fluid  milk  prod¬ 
ucts  during  the  month  from  pool  plants 
do  not  exceed  the  lesser  of  5  percent  of 
his  Class  I  disposition  during  the  month 
or  10,000  pounds; 

(d)  Who  disposes  of  no  other  source 
milk  as  Class  I  milk  except  by  increasing 
the  nonfat  milk  solids  content  of  the 
fluid  milk  products  received  from  his 
own  farm  production  or  pool  plants;  and 

(e)  Who  provides  proof  satisfactory 
to  the  market  administrator  that  the 
care  and  management  of  the  dairy  farm 
and  other  resources  necessary  for  his 
own  farm  production  of  milk  and  the 
management  and  operation  of  the  proc¬ 
essing  plant  are  the  personal  enterprise 
and  risk  of  such  person. 

§1126.11  [Reserved] 

§1126.12  Producer. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  “producer”  means 
any  person  who  produces  milk  approved 
by  a  duly  constituted  regulatory  agency 
for  disposition  in  the  marketing  area  as 
Grade  A  milk  and  whose  milk  is: 

(1)  Received  at  a  pool  plant  directly 
from  such  person ; 

(2)  Received  by  a  handler  described 
in  §  1126.9(c) ;  or 

(3)  Diverted  from  a  pool  plant  in  ac¬ 
cordance  with  §  1126.13. 

(b)  “Producer”  shall  not  include: 

(1)  A  producer-handler  as  defined  in 
any  order  (including  this  part)  issued 
pursuant  to  the  Act; 

(2)  A  governmental  agency  that  oper¬ 
ates  a  plant  exempt  pursuant  to  §1126.8 

(e) ; 

(3)  Any  person  with  respect  to  milk 
produced  by  him  that  is  diverted  to  a 
pool  plant  from  an  other  order  plant  if 
the  other  order  designates  such  person 
as  a  producer  under  that  order  and  such 
milk  is  allocated  to  Class  II  or  Class  III 
utilization  pursuant  to  §  1126.44(a)  (8) 
(iii)  and  the  corresponding  step  of 
§  1126.44(b)  ; 

(4)  Any  person  with  respect  to  milk 
produced  by  him  that  is  reported  as  di¬ 
verted  to  an  other  order  plant  if  any  por¬ 
tion  of  such  person’s  milk  so  moved  is 
assigned  to  Class  I  under  the  provisions 
of  such  other  order;  or 

(5)  Any  person  with  respect  to  milk 
produced  by  him  during  the  months  of 
February  through  July  that  is  caused 
to  be  delivered  to  a  pool  plant  by  a  co¬ 
operative  association  or  a  pool  plant  op¬ 
erator  if  during  the  immediately  preced- 
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ing  period  of  September  through  Novem¬ 
ber  milk  from  the  same  farm  was  caused 
by  such  cooperative  association  or  pool 
plant  operator  to  be  delivered  to  plants 
as  other  than  producer  milk  (except  milk 
that  is  not  producer  milk  as  a  result  of 
a  temporary  loss  of  Grade  A  approval  or 
the  application  of  11126.13(e)(4)  and 
(5)),  unless  such  pool  plant  was  a 
nonpool  plant  during  any  of  such 
immediately  preceding  months:  Pro¬ 
vided,  That  from  the  effective  date  of  this 
merged  order  through  July  1975  the 
month  immediately  preceding  such  ef¬ 
fective  date  shall  be  used  rather  than 
the  months  of  September  through 
November. 

§1126.13  Producer  milk. 

“Producer  milk”  means  the  skim  milk 
and  butterfat  contained  in  milk  of  a 
producer  that  is : 

(a)  Received  at  a  pool  plant  directly 
from  such  producer  by  the  operator  of 
the  plant; 

(b)  Received  by  a  handler  described  in 
§  1126.9(c) ; 

(c)  Picked  up  from  the  producer’s 
farm  tank  in  a  tank  truck  owned  and  op¬ 
erated  by,  or  under  the  control  of,  the 
operator  of  a  pool  plant  but  which  is  not 
received  at  a  plant  until  the  following 
month.  Such  milk  shall  be  considered 
as  having  been  received  by  the  handler 
during  the  month  in  which  it  is  picked 
up  at  the  producer’s  farm  and  shall  be 
priced  at  the  location  of  the  plant  where 
it  is  physically  received  in  the  following 
month.  This  paragraph  shall  apply  in 
like  manner  to  milk  received  by  the 
operator  of  a  pool  plant  who,  in  accord¬ 
ance  with  §  1126.9(c),  is  the  handler  for 
such  milk ; 

(d)  Diverted  from  a  pool  plant  de¬ 
scribed  in  §  1126.7(a)  for  the  account  of 
the  handler  operating  such  plant  to  a 
pool  plant  described  in  §  1126.7(b),  (c). 
(d)  or  (e),  except  that  milk  diverted  to 
a  plant  operated  by  a  cooperative  asso¬ 
ciation  may  not  be  milk  of  the  coopera¬ 
tive  association’s  members.  Milk  so  di¬ 
verted  shall  be  priced  at  the  plant  to 
which  diverted ;  or 

(e)  Diverted  from  a  pool  plant  de¬ 
scribed  in  §  1126.7(a),  (b),  (c),  and  (d) 
to  a  nonpool  plant  that  is  not  a  producer- 
handler  plant  for  the  account  of  the 
handler  operating  such  pool  plant  or  a 
handler  described  in  §  1126.9(b),  subject 
to  the  following  conditions : 

(1)  Milk  of  a  dairy  farmer  shall  not  be 
eligible  for  diversion  during  any  month 
unless  milk  of  such  dairy  farmer  was 
physically  received  as  producer  milk  at 
a  pool  plant  under  this  order  or  the 
Austin-Waco,  Central  West  Texas,  Cor¬ 
pus  Christi,  North  Texas,  San  Antonio, 
or  South  Texas  orders  and  the  dairy 
farmer  has  continuously  retained  pro¬ 
ducer  status  under  any  of  such  orders 
since  that  time.  If  a  dairy  farmer  loses 
his  producer  status  under  this  order  (ex¬ 
cept  as  a  result  of  a  temporary  loss  of 
Grade  A  approval),  his  milk  shall  not 
be  eligible  for  diversion  until  milk  of  such 
dairy  farmer  has  been  physically  received 
as  producer  milk  at  a  pool  plant; 

(2)  The  total  quantity  of  milk  so  di¬ 
verted  during  the  month  by  a  coopera¬ 


tive  association  shall  not  exceed  one- 
third  of  the  producer  milk  that  the  co¬ 
operative  association  causes  to  be  deliv¬ 
ered  during  the  month  to  pool  plants  de¬ 
scribed  in  §  1126.7(a),  (b),  (c),  and  (d) 
and  that  is  physically  received  thereat; 

(3)  The  operator  of  a  pool  plant  that 
is  not  a  cooperative  association  may 
divert  any  milk  that  is  not  under  the 
control  of  a  cooperative  association  that 
diverts  milk  during  the  month  pursuant 
to  paragraph  (e)(2)  of  this  section.  The 
total  quantity  of  milk  so  diverted  during 
the  month  shall  not  exceed  one-third 
of  the  producer  milk  physically  received 
at  such  pool  plant  during  the  month 
that  is  eligible  to  be  diverted  by  the  plant 
operator ; 

(4)  Any  milk  diverted  in  excess  of  the 
limits  prescribed  in  paragraph  (e)(2) 
and  (3)  of  this  section  shall  not  be  pro¬ 
ducer  milk.  If  the  diverting  handler  fails 
to  designate  the  dairy  farmers’  deliveries 
that  are  not  to  be  producer  milk,  no  milk 
diverted  by  the  handler  during  the  month 
to  a  nonpool  plant  shall  be  producer 
milk; 

(5)  The  quantity  of  milk  diverted  for 
the  account  of  a  cooperative  association 
from  a  pool  plant  of  another  handler 
that  would  cause  the  pool  plant  to  be¬ 
come  a  nonpool  plant  shall  not  be  pro¬ 
ducer  milk;  and 

(6)  Diverted  milk  shall  be  priced  at 
the  location  of  the  plant  to  which  di¬ 
verted. 

§1126.14  Other  source  milk. 

“Other  source  milk”  means  all  skim 
milk  and  butterfat  contained  in  or  rep¬ 
resented  by; 

(a)  Receipts  of  fluid  milk  products  and 
bulk  products  specified  in  §  1126.40(b) 
(1)  from  any  source  other  than  pro¬ 
ducers,  handlers  described  in  §  1126.9(c) , 
or  pool  plants; 

(b)  Receipts  in  packaged  form  from 
other  plants  of  products  specified  in 
§  1126.40(b)(1); 

(c)  Products  (other  than  fluid  milk 
products,  products  specified  in  §  1126.40 
(b)(1),  and  products  produced  at  the 
plant  during  the  same  month)  from  any 
source  which  are  reprocessed,  converted 
into,  or  combined  with  another  product 
in  the  plant  during  the  month;  and 

(d)  Receipts  of  any  milk  product 
(other  than  a  fluid  milk  product  or  a 
product  specified  in  §  1126.40(b)  (1))  for 
which  the  handler  fails  to  establish  a 
disposition. 

§1126.15  Fluid  milk  product. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  “fluid  milk  product” 
means  any  of  the  following  products  in 
fluid  or  frozen  form : 

( 1 )  Milk,  skim  milk,  lowfat  milk,  milk 
drinks,  buttermilk,  filled  milk,  and  milk¬ 
shake  and  ice  milk  mixes  containing  less 
than  20  percent  total  solids,  including 
any  such  products  that  are  flavored,  cul¬ 
tured,  modified  with  added  nonfat  milk 
solids,  concentrated  (if  in  a  consumer- 
type  package) ,  or  reconstituted ;  and 

(2)  Any  milk  product  not  specified  in 

paragraph  (a)(1)  of  this  section  or  in 
§  1126.40  (b)  or  (c)(1)  (i)  through 


(viii)  if  it  contains  by  weight  at  least 
80  percent  water  and  6.5  percent  nonfat 
milk  solids  and  less  than  9  percent  but¬ 
terfat  and  20  percent  total  solids. 

(b)  The  term  “fluid  milk  product” 
shall  not  include: 

(1)  Evaporated  or  condensed  milk 
(plain  or  sweetened),  evaporated  or 
condensed  skim  milk  (plain  or  sweet¬ 
ened),  formulas  especially  prepared  for 
infant  feeding  or  dietary  use  that  are 
packaged  in  hermetically  sealed  glass  or 
all-metal  containers,  any  product  that 
contains  by  weight  less  than  6.5  percent 
nonfat  milk  solids,  and  whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of 
the  quantity  of  skim  milk  in  an  equal 
volume  of  an  unmodified  product  of  the 
same  nature  and  butterfat  content. 

§  1126.16  Fluid  cream  product. 

“Fluid  cream  product”  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  sour  cream,  or  a  mixture  (in¬ 
cluding  a  cultured  mixture)  of  cream 
and  milk  or  skim  milk  containing  9  per¬ 
cent  or  more  butterfat,  with  or  without 
the  addition  of  other  ingredients. 

§1126.17  Filled  milk. 

“Filled  milk”  means  any  combination 
of  nonmilk  fat  (or  oil)  with  skim  milk 
(whether  fresh,  cultured,  reconstituted, 
or  modified  by  the  addition  of  nonfat 
milk  solids) ,  with  or  without  milkfat,  so 
that  the  product  (including  stabilizers, 
emulsifiers,  or  flavoring)  resembles  milk 
or  any  other  fluid  milk  product,  and  con¬ 
tains  less  than  6  percent  nonmilk  fat  (or 
oil). 

§1126.18  Cooperative  association. 

“Cooperative  association”  means  any 
cooperative  marketing  association  of 
producers  which  the  Secretary  deter¬ 
mines,  after  application  by  the  associa¬ 
tion: 

(a)  To  be  qualified  under  the  provi¬ 
sions  of  the  act  of  Congress  of  Febru¬ 
ary  18,  1922,  as  amended,  known  as  the 
“Capper- Volstead  Act”;  and 

(b)  To  have  full  authority  in  the  sale 
of  milk  of  its  members  and  to  be  en¬ 
gaged  in  making  collective  sales  or  mar¬ 
keting  milk  or  its  products  for  its 
members. 

§  1126.19  Current  marketing  period. 

For  the  purpose  of  terminating  this 
order  under  §  608c(16)(B)  of  the  Act, 
the  term  “current  marketing  period” 
shall  mean  the  first  month  following  the 
date  on  which  the  Secretary  publicly  an¬ 
nounces  his  finding  that  the  termination 
of  the  order  is  favored  by  such  majority 
of  producers  under  the  order  as  is  pre¬ 
scribed  by  the  Act. 

Handler  Reports 

§  1126.30  Reports  of  receipts  and  utili¬ 
zation. 

On  or  before  the  7th  day  after  the 
end  of  each  month,  each  handler  shall 
report  for  such  month  to  the  market  ad¬ 
ministrator,  in  the  detail  and  on  the 
forms  prescribed  by  the  market  adminis¬ 
trator,  as  follows : 
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(a)  Each  handler,  with  respect  to 
each  of  his  pool  plants,  shall  report  the 
quantities  of  skim  milk  and  butterfat 
contained  in  or  represented  by : 

(1)  Receipts  of  producer  milk,  includ¬ 
ing  producer  milk  diverted  by  the  han¬ 
dler  from  the  pool  plant  to  other  plants; 

(2)  Receipts  of  milk  from  handlers  de¬ 
scribed  in  §  1126.9(c); 

(3)  Receipts  of  fluid  milk  products  and 
bulk  fluid  cream  products  from  other 
pool  plants; 

(4)  Receipts  of  other  source  milk; 

(5)  Inventories  at  the  beginning  and 
end  of  the  month  of  fluid  milk  products 
and  products  specified  in  §  1126.40(b) 

(1) ;  and 

(6)  The  utilization  or  disposition  of  all 
milk,  filled  milk,  and  milk  products  re¬ 
quired  to  be  reported  pursuant  to  this 
paragraph. 

(b)  Each  handler  operating  a  partially 
regulated  distributing  plant  shall  report 
with  respect  to  such  plant  in  the  same 
manner  as  prescribed  for  reports  required 
by  paragraph  (a)  of  this  section.  Re¬ 
ceipts  of  milk  that  would  have  been  pro¬ 
ducer  milk  if  the  plant  had  been  fully 
regulated  shall  be  reported  in  lieu  of 
producer  milk.  Such  report  shall  show 
also  the  quantity  of  any  reconstituted 
skim  milk  in  route  disposition  in  the  mar¬ 
keting  area. 

(c)  Each  handler  described  in  §  1126.9 
(b)  and  (c)  shall  report: 

(1)  The  quantities  of  all  skim  milk 
and  butterfat  contained  in  receipts  of 
producer  milk;  and 

(2)  The  utilization  or  disposition  of 
such  receipts. 

(d)  Each  handler  not  specified  in  par¬ 
agraphs  (a)  through  (c)  of  this  section 
shall  report  with  respect  to  his  receipts 
and  utilization  of  milk,  filled  milk,  and 
milk  products  in  such  manner  as  the 
market  administrator  may  prescribe. 

§1126.31  Payroll  reports. 

(a)  On  or  before  the  20th  day  after 
the  end  of  each  month,  each  handler 
who  elects  pursuant  to  §  1126.73(d)  to 
pay  producers  shall  report  to  the  market 
administrator  the  following  information 
with  respect  to  the  handler’s  partial  and 
final  payments  for  producer  milk  re¬ 
ceived  during  such  month: 

(1)  The  name  and  address  of  each 
producer; 

(2)  The  amounts  paid  each  producer; 
and 

(3)  The  dates  such  payments  were 
made. 

(b)  On  or  before  the  20th  day  after 
the  end  of  the  month,  each  handler  op¬ 
erating  a  partially  regulated  distributing 
plant  who  elects  to  make  payment  pur¬ 
suant  to  §  1126.76(b)  shall  report  to  the 
market  administrator  with  respect  to 
milk  received  from  each  dairy  farmer 
who  would  have  been  a  producer  if  the 
plant  had  been  fully  regulated  the  fol¬ 
lowing  information  for  such  month: 

(1)  The  name  and  address  of  each 
dairy  farmer; 

(2)  The  total  pounds  of  milk  received 
from  each  dairy  farmer; 

(3)  The  average  butterfat  content  of 
such  milk; 


(4)  The  amount  and  nature  of  any  de¬ 
ductions,  as  authorized  in  writing  by 
the  dsiry  farmer,  from  the  payment  for. 
such  milk;  and 

(5)  The  rate  of  payment  per  hundred¬ 
weight  and  the  net  amount  paid  each 
dairy  farmer. 

§  1126.32  Other  reports. 

(a)  On  or  before  the  24th  day  of  each 
month,  each  handler  described  in 
§  1126.9  (a),  (b),  and  (c),  except  a  co¬ 
operative  association  with  respect  to 
producer  milk  for  which  it  elects  to  col¬ 
lect  payments,  shall  report  to  the  market 
administrator  the  following  information 
with  respect  to  its  receipts  of  milk  dur¬ 
ing  the  first  18  days  of  the  month: 

(1)  The  name  and  address  of  each 
producer  from  whom  milk  was  received; 

(2)  The  total  pounds  of  producer  milk 
received  from  such  producer; 

(3)  The  amount  and  nature  of  any 
deductions,  as  authorized  in  writing  by 
the  producer,  to  be  made  from  the  par¬ 
tial  payment  for  such  milk; 

(4)  The  total  pounds  of  milk  received 
from  a  handler  described  in  §  1126.9(c) ; 
and 

(5)  The  pounds  of  skim  milk  and  but¬ 
terfat  in  bulk  fluid  milk  products  re¬ 
ceived  from  a  pool  plant  operated  by 
a  cooperative  association. 

(b)  On  or  before  the  6th  day  after 
the  end  of  each  month,  each  handler  de¬ 
scribed  in  §  1126.9  (a),  (b),  and  (c)  shall 
report  to  the  market  administrator  the 
following  information  with  respect  to  its 
receipts  of  milk  during  such  month: 

(1)  The  name  and  address  of  each 
producer  from  whom  milk  was  received; 

(2)  The  total  pounds  of  producer  milk 
received  from  such  producer  and  its  av¬ 
erage  butterfat  content; 

(3)  Except  in  the  case  of  producer  milk 
for  which  a  cooperative  association  is 
collecting  payments,  the  amount  and 
nature  of  any  deductions,  as  authorized 
in  writing  by  the  producer,  to  be  made 
from  the  final  payment  for  such  milk; 

(4)  The  total  pounds  of  skim  milk 
and  butterfat  received  from  a  handler 
described  in  §  1126.9(c)  ;  and 

(5)  The  pounds  of  skim  milk  and  but¬ 
terfat  in  bulk  fluid  milk  products  re¬ 
ceived  from  a  pool  plant  operated  by  a 
cooperative  association. 

(c)  On  or  before  the  second  day  prior 
to  the  reporting  dates  specified  in  para¬ 
graphs  (a)  and  (b)  of  this  section,  each 
cooperative  association  that  operates  a 
pool  plant  from  which  bulk  fluid  milk 
products  were  transferred  to  pool  plants 
of  other  handlers  within  the  time  periods 
described  in  paragraphs  (a)  and  (b)  of 
this  section  shall  report  to  each  such 
pool  plant  operator  the  name  and  loca¬ 
tion  of  the  transferor-plant  and  the  total 
pounds  and  butterfat  content  of  the  bulk 
fluid  milk  products  transferred  from  the 
plant. 

.(d)  In  addition  to  the  reports  required 
pursuant  to  paragraphs  (a)  through  (c) 
of  this  section  andS§  1126.30  and  1126.31, 
each  handler  shall  report  such  other  in¬ 
formation  as  the  market  administrator 
deems  necessary  to  verify  or  establish 


such  handler’s  obligation  under  the 
order. 

Classification  of  Milk 
§  1126.40  Classes  of  utilization. 

Except  as  provided  in  §  1126.42,  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
§  1126.30  shall  be  classified  as  follows: 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat; 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise  pro¬ 
vided  in  paragraphs  (b)  and  (c)  of  this 
section;  and 

(2)  Not  specifically  accounted  for  as 
Class  n  or  Class  m  milk. 

(b)  Class  II  milk.  Class  n  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product,  eggnog,  yogurt,  and  any 
product  containing  6  percent  or  more 
nonmilk  fat  (or  oil)  that  resembles  a 
fluid  cream  product,  eggnog,  or  yogurt, 
except  as  otherwise  provided  in  para¬ 
graph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified  in 
paragraph  (b)(1)  of  this  section; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of  to 
any  commercial  food  processing  estab¬ 
lishment  (other  than  a  milk  or  filled  milk 
plant)  at  which  food  products  (other 
than  milk  products  and  filled  milk)  are 
processed  and  from  which  there  is  no 
disposition  of  fluid  milk  products  or  fluid 
cream  products  other  than  those  received 
in  consumer- type  packages;  and 

(4)  Used  to  produce: 

(i)  Cottage  cheese,  lowfat  cottage 
cheese,  and  dry  curd  cottage  cheese; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases)  containing  20  percent  or  more 
total  solids,  frozen  desserts,  and  frozen 
dessert  mixes; 

(iii)  Any  concentrated  milk  product  in 
bulk,  fluid  form  other  than  that  specified 
in  paragraph  (c)(1)  (iv)  of  this  section: 

(iv)  Plastic  cream,  frozen  cream,  and 
anhydrous  milkfat; 

(v)  Custards,  puddings,  and  pancake 
mixes;  and 

(vi)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  that  are 
packaged  in  hermetically  sealed  glass 
or  all-metal  containers. 

(c)  Class  III  milk.  Class  III  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce : 

(1)  Cheese  (other  than  cottage  cheese, 
lowfat  cottage  cheese,  and  dry  curd  cot¬ 
tage  cheese) ; 

(ii)  Butter; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Any  concentrated  milk  product  in 
bulk,  fluid  form  that  is  used  to  produce 
a  Class  III  product; 

(v)  Evaporated  or  condensed  milk 
(plain  or  sweetened)  in  a  consumer-type 
package  and  evaporated  or  condensed 
skim  milk  (plain  or  sweetened)  in  a  con¬ 
sumer-type  package;  and 

(vi)  Any  product  not  otherwise  speci¬ 
fied  in  this  section; 

(2)  In  inventory  at  the  end  of  the 
month  of  fluid  milk  products  in  bulk  or 
packaged  form  and  products  specified 
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in  paragraph  (b)(1)  of  this  section  in 
bulk  form; 

(3)  In  fluid  milk  products  and  prod¬ 
ucts  specified  in  paragraph  (b)  (1)  of  this 
section  that  are  disposed  of  by  a  handler 
for  animal  feed; 

(4)  In  fluid  milk  products  and  products 
specified  in  paragraph  (b)(1)  of  this  sec¬ 
tion  that  are  dumped  by  a  handler  if  the 
market  administrator  is  notified  of  such 
dumping  in  advance  and  is  given  the 
opportunity  to  verify  such  disposition; 

(5)  In  skim  milk  in  any  modified  fluid 
milk  product  that  is  in  excess  of  the 
quantity  of  skim  milk  in  such  product 
that  was  included  within  the  fluid  milk 
product  definition  pursuant  to  §  1126  15, 
plus  the  fluid  equivalent  of  loss  of  nonfat 
milk  solids  occurring  in  the  process  of 
modification  in  any  case  where  determi¬ 
nation  of  the  quantity  of  added  nonfat 
milk  solids  disposed  of  in  such  products 
is  based  upon  laboratory  analysis  by  the 
market  administrator,  such  loss  allow¬ 
able  pursuant  to  this  subparagraph  not 
to  exceed  2  percent  of  the  fluid  equivalent 
of  the  quantity  of  added  nonfat  milk 
solids  so  determined  to  be  added;  and 

(6)  In  shrinkage  assigned  pursuant  to 
§  1126.41(a)  to  the  receipts  specified  in 
§  1126.41(a)(2)  and  in  shrinkage  speci¬ 
fied  in  §  1126.41(b)  and  (c) . 

§  1126.41  Shrinkage*. 

For  purposes  of  classifying  all  skim 
milk  and  butter  fat  to  be  reported  by  a 
handler  pursuant  to  §  1126.30,  the  mar¬ 
ket  administrator  shall  determine  the 
following: 

(a)  The  pro  rata  assignment  of 
shrinkage  of  skim  milk  and  butterfat, 
respectively,  at  each  pool  plant  to  the 
respective  quantities  of  skim  milk  and 
butterfat: 

(1)  In  the  receipts  specified  in  para¬ 
graph  (b)  (1)  through  (6)  of  this 

section  on  which  shrinkage  is  allowed 
pursuant  to  such  paragraph ;  and 

(2)  In  other  source  milk  not  specified 
in  paragraph  (b)  (1)  through  (6)  of 
this  section  which  was  received  in  the 
form  of  a  bulk  fluid  milk  product  or  a 
bulk  fluid  cream  product; 

(b)  The  shrinkage  of  skim  milk  and 
butterfat,  respectively,  assigned  pursu¬ 
ant  to  paragraph  (a)  of  this  section  to 
the  receipts  specified  in  paragraph 

(a)(1)  of  this  section  that  is  not  in 
excess  of: 

(1)  Two  percent  of  the  skim  milk  and 
butterfat,  respectively,  in  producer  milk 
(excluding  milk  diverted  by  the  plant 
operator  to  another  plant) ; 

(2)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  milk  re¬ 
ceived  from  a  handler  described  In 
S  1126.9(c)  and  in  milk  diverted  to  such 
plant  from  another  pool  plant,  except 
that,  in  either  face,  if  the  operator  of 
the  plant  to  which  the  milk  is  deliv¬ 
ered  purchases  such  milk  on  the  basis  of 
weights  determined  from  its  measure¬ 
ment  at  the  farm  and  butterfat  tests 
determined  from  farm  bulk  tank  sam¬ 
ples,  the  applicable  percentage  under  this 
subparagraph  shall  be  2  percent; 

(3)  Plus  0.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  producer 
milk  diverted  from  such  plant  by  the 


plant  operator  to  another  plant,  except 
that  if  the  operator  of  the  plant  to  which 
the  milk  is  delivered  purchases  such  milk 
on  the  basis  of  weights  determined  from 
its  measurement  at  the  farm  and  butter¬ 
fat  tests  determined  from  farm  bulk 
tank  samples,  the  applicable  percentage 
under  this  subparagraph  shall  be  zero; 

(4)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  fluid 
milk  products  received  by  transfer  from 
other  pool  plants; 

(5)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  fluid 
milk  products  received  by  transfer  from 
other  order  plants,  excluding  the  quan¬ 
tity  for  which  Class  II  or  Class  III  clas¬ 
sification  is  requested  by  the  operators 
of  both  plants; 

(6)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  fluid 
milk  products  received  from  unregulated 
supply  plants,  excluding  the  quantity  for 
which  Class  II  or  Class  in  classification 
is  requested  by  the  handler;  and 

(7)  Less  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  fluid 
milk  products  transferred  to  other  plants 
that  is  not  in  excess  of  the  respective 
amounts  of  skim  milk  and  butterfat  to 
which  percentages  are  applied  in  para¬ 
graph  (b)  (1),  (2),  (4),  (5),  and  (6)  of 
this  section;  and 

(c)  The  quantity  of  skim  milk  and 
butterfat,  respectively,  in  shrinkage  of 
milk  from  producers  for  which  a  coop¬ 
erative  association  is  the  handler  pursu¬ 
ant  to  §  1126.9  (b)  or  (c),  but  not  in 
excess  of  0.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  such  milk. 
If  the  operator  of  the  plant  to  which  the 
milk  is  delivered  purchases  such  milk  on 
the  basis  of  weights  determined  from  its 
measurement  at  the  farm  and  butterfat 
tests  determined  from  farm  bulk  tank 
samples,  the  applicable  percentage  under 
this  paragraph  for  the  cooperative  asso¬ 
ciation  shall  be  zero. 

§  1126.42  Classification  of  transfers  and 
diversions. 

(a)  Transfers  and  diversions  to  pool 
plants.  Skim  milk  or  butterfat  trans¬ 
ferred  or  diverted  in  the  form  of  a  fluid 
milk  product  or  a  bulk  fluid  cream  prod¬ 
uct  from  a  pool  plant  to  another  pool 
plant  shall  be  classified  as  Class  I  milk 
unless  both  handlers  request  the  same 
classification  in  another  class.  In  either 
case,  the  classification  of  such  transfers 
or  diversions  shall  be  subject  to  the  fol¬ 
lowing  conditions: 

(1)  The  skim  milk  or  butterfat  classi¬ 
fied  in  each  class  shall  be  limited  to  the 
amount  of  skim  milk  and  butterfat,  re¬ 
spectively,  remaining  in  such  class  at  the 
transferee-plant  or  divertee-plant  after 
the  computations  pursuant  to  §  1126.44 
(a)  (12)  and  the  corresponding  step  of 
§  1126.44(b) ; 

(2)  If  the  transferor-plant  or  divertor- 
plant  received  during  the  month  other 
source  milk  to  be  allocated  pursuant  to 
§  1126.44(a)(7)  or  the  corresponding  step 
of  §  1126.44(b),  the  skim  milk  or  butter¬ 
fat  so  transferred  or  diverted  shall  be 
classified  so  as  to  allocate  the  least  pos¬ 
sible  Class  I  utilization  to  such  other 
source  milk;  and 


(3)  If  the  transferor-handler  or  di¬ 
vertor-handler  received  during  the 
month  other  source  milk  to  be  allocated 
pursuant  to  §  1126.44(a)  (11)  or  (12)  or 
the  corresponding  steps  of  §  1126.44(b), 
the  skim  milk  or  butterfat  so  transferred 
or  diverted,  up  to  the  total  of  the  skim 
milk  and  butterfat,  respectively,  in  such 
receipts  of  other  source  milk,  shall  not 
be  classified  as  Class  I  milk  to  a  greater 
extent  than  would  be  the  case  if  the 
other  source  milk  had  been  received  at 
the  transferee-plant  or  divertee-plant. 

(b)  Transfers  and  diversions  to  other 
order  plants.  Skim  milk  or  butterfat 
transferred  or  diverted  in  the  form  of  a 
fluid  milk  product  or  a  bulk  fluid  cream 
product  from  a  pool  plant  to  an  other 
order  plant  shall  be  classified  in  the  fol¬ 
lowing  manner.  Such  classification  shall 
apply  only  to  the  skim  milk  or  butterfat 
that  is  in  excess  of  any  receipts  at  the 
pool  plant  from  the  other  order  plant  of 
skim  milk  and  butterfat,  respectively,  in 
fluid  milk  products  and  bulk  fluid  cream 
products,  respectively,  that  are  in  the 
same  category  as  described  in  paragraph 
(b)  (1),  (2),  or  (3)  of  this  section: 

(1)  If  transferred  as  packaged  fluid 
milk  products,  classification  shall  be  in 
the  classes  to  which  allocated  as  a  fluid 
milk  product  under  the  other  order; 

(2)  If  transferred  in  bulk  form,  classi¬ 
fication  shall  be  in  the  classes  to  which 
allocated  under  the  other  order  (includ¬ 
ing  allocation  under  the  conditions  set 
forth  in  paragraph  (b)  (3)  of  this 
section) ; 

(3)  If  the  operators  of  both  plants  so 
request  in  their  reports  of  receipts  and 
utilization  filed  with  their  respective 
market  administrators,  transfers  or  di¬ 
versions  in  bulk  form  shall  be  classified 
as  Class  II  or  Class  III  milk  to  the  extent 
of  such  utilization  available  for  such 
classification  pursuant  to  the  allocation 
provisions  of  the  other  order; 

(4)  If  information  concerning  the 
classes  to  which  such  transfers  or  diver¬ 
sions  were  allocated  under  the  other 
order  is  not  available  to  the  market  ad¬ 
ministrator  for  the  purpose  of  establish¬ 
ing  classification  under  this  paragraph, 
classification  shall  be  as  Class  I,  subject 
to  adjustment  when  such  information  is 
available ; 

(5)  For  purposes  of  this  paragraph, 
if  the  other  order  provides  for  a  different 
number  of  classes  of  utilization  than  is 
provided  for  under  this  part,  skim  milk 
or  butterfat  allocated  to  a  class  consist¬ 
ing  primarily  of  fluid  milk  products  shall 
be  classified  as  Class  I  milk,  and  skirn 
milk  or  butterfat  allocated  to  the  other 
classes  shall  be  classified  as  Class  III 
milk;  and 

(6)  If  the  form  in  which  any  fluid 
milk  product  that  is  transferred  to  an 
other  order  plant  is  not  defined  as  a  fluid 
milk  prdouct  under  such  other  order, 
classification  under  this  paragraph  shall 
be  in  accordance  with  the  provisions  of 
§  1126.40. 

(c)  Transfers  to  producer-handlers 
and  transfers  and  diversions  to  govern¬ 
mental  agency  plants.  Skim  milk  or  but¬ 
terfat  transferred  in  the  following  forms 
from  a  pool  plant  to  a  producer-handler 
under  this  or  any  other  Federal  order  or 
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transferred  or  diverted  from  a  pool  plant 
to  a  governmental  agency  plant  shall  be 
classified : 

(1)  As  Class  I  milk,  if  so  moved  in  the 
form  of  a  fluid  milk  product;  and 

(2)  In  accordance  with  the  utilization 
assigned  to  it  by  the  market  administra¬ 
tor,  if  transferred  in  the  form  of  a  bulk 
fluid  cream  product.  For  this  purpose,  the 
transferee’s  utilization  of  skim  milk  and 
butterfat  in  each  class,  in  series  begin¬ 
ning  with  Class  III,  shall  be  assigned  to 
the  extent  possible  to  its  receipts  of  skim 
milk  and  butterfat,  respectively,  in  bulk 
fluid  cream  products,  pro  rata  to  each 
source. 

(d)  Transfers  and  diversions  to  other 
nonpool  plants.  Skim  milk  or  butterfat 
transferred  or  diverted  in  the  following 
forms  from  a  pool  plant  to  a  nonpool 
plant  that  is  not  an  other  order  plant,  a 
producer-handler  plant,  or  a  govern¬ 
mental  agency  plant  shall  be  classified: 

(1)  As  Class  I  milk,  if  transferred  in 
the  form  of  a  packaged  fluid  milk  prod¬ 
uct;  and 

(2)  As  Class  I  milk,  if  transferred  or 
diverted  in  the  form  of  a  bulk  fluid  milk 
product  or  a  bulk  fluid  cream  product, 
unless  the  following  conditions  apply : 

(i)  If  the  conditions  described  in  para¬ 
graph  (d)  (2)  (i)  (a)  and  ( b )  of  this  sec¬ 
tion  are  met,  transfers  or  diversions  in 
bulk  form  shall  be  classified  on  the  basis 
of  the  assignment  of  the  nonpool  plant’s 
utilization  to  its  receipts  as  set  forth  in 
paragraph  (d)(2)  (ii)  through  (viii)  of 
this  section: 

(a)  The  transferor- handler  or  di¬ 
vertor-handler  claims  such  classification 
in  his  report  of  receipts  and  utilization 
filed  pursuant  to  §  1126.30  for  the  month 
within  which  such  transaction  occurred; 
and 

<b)  The  nonpool  plant  operator  main¬ 
tains  books  and  records  showing  the 
utilization  of  all  skim  milk  and  butterfat 
received  at  such  plant  which  are  made 
available  for  verification  purposes  if  re¬ 
quested  by  the  market  administrator; 

(ii)  Route  disposition  in  the  market¬ 
ing  area  of  each  Federal  milk  order  from 
the  nonpool  plant  and  transfers  of  pack¬ 
aged  fluid  milk  products  from  such  non¬ 
pool  plant  to  plants  fully  regulated 
thereunder  shall  be  assigned  to  the  ex¬ 
tent  possible  in  the  following  sequence; 

(a)  Pro  rata  to  receipts  of  packaged 
fluid  milk  products  at  such  nonpool  plant 
from  pool  plants; 

(b)  Pro  rata  to  any  remaining  un¬ 
assigned  receipts  of  packaged  fluid  milk 
products  at  such  nonpool  plant  from 
other  order  plants ; 

(c)  Pro  rata  to  receipts  of  bulk  fluid 
milk  products  at  such  nonpool  plant  from 
pool  plants;  and 

(d)  Pro  rata  to  any  remaining  un¬ 
assigned  receipts  of  bulk  fluid  milk  prod¬ 
ucts  at  such  nonpool  plant  from  other 
order  plants; 

(iii)  Any  remaining  Class  I  disposition 
of  packaged  fluid  milk  products  from 
the  nonpool  plant  shall  be  assigned  to 
the  extent  possible  pro  rata  to  any  re¬ 
maining  unassigned  receipts  of  packaged 
fluid  milk  products  at  such  nonpool  plant 
from  pool  plants  and  other  order  plants; 


(iv)  Transfers  of  bulk  fluid  milk  prod¬ 
ucts  from  the  nonpool  plant  to  a  plant 
fully  regulated  under  any  Federal  milk 
order,  to  the  extent  that  such  transfers 
to  the  regulated  plant  exceed  receipts  of 
fluid  milk  products  from  such  plant  and 
are  allocated  to  Class  I  at  the  transferee- 
plant,  shall  be  assigned  to  the  extent 
possible  in  the  following  sequence : 

(a)  Pro  rata  to  receipts  of  fluid  milk 
products  at  such  nonpool  plant  from  pool 
plants;  and 

(b)  Pro  rata  to  any  remaining  un¬ 
assigned  receipts  of  fluid  milk  products 
at  such  nonpool  plant  from  other  order 
plants; 

(v)  Any  remaining  unassigned  Class  I 
disposition  from  the  nonpool  plant  shall 
be  assigned  to  the  extent  possible  in  the 
following  sequence: 

(a)  To  such  nonpool  plant’s  receipts 
from  dairy  farmers  who  the  market  ad¬ 
ministrator  determines  constitute  regu¬ 
lar  sources  of  Grade  A  milk  for  such  non¬ 
pool  plant;  and 

(b)  To  such  nonpool  plant’s  receipts 
of  Grade  A  milk  from  plants  not  fully 
regulated  under  any  Federal  milk  order 
which  the  market  administrator  deter¬ 
mines  constitute  regular  sources  of 
Grade  A  milk  for  such  nonpool  plant ; 

(vi)  Any  remaining  unassigned  re¬ 
ceipts  of  bulk  fluid  milk  products  at  the 
nonpool  plant  from  pool  plants  and  other 
order  plants  shall  be  assigned,  pro  rata 
among  such  plants,  to  the  extent  pos¬ 
sible  first  to  any  remaining  Class  I  utili¬ 
zation,  then  to  Class  III  utilization,  and 
then  to  Class  II  utilization  at  such  non¬ 
pool  plant; 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any  remain¬ 
ing  Class  III  utilization,  then  to  any  re¬ 
maining  Class  II  utilization,  and  then  to 
Class  I  utilization  at  such  nonpool  plant; 
and 

(viii)  In  determining  the  nonpool 
plant’s  utilization  for  purposes  of  this 
subparagraph,  any  fluid  milk  products 
and  bulk  fluid  cream  products  trans¬ 
ferred  from  such  nonpool  plant  to  a 
plant  not  fully  regulated  under  any  Fed¬ 
eral  milk  order  shall  be  classified  on  the 
basis  of  the  second  plant’s  utilization 
using  the  same  assignment  priorities  at 
the  second  plant  that  are  set  forth  in  this 
subparagraph. 

(e)  Transfers  by  a  handler  described 
in  §  1126.9(c)  to  pool  plants.  Skim  milk 
and  butterfat  transferred  in  the  form  of 
bulk  milk  by  a  handler  described  in 
§  112.9(c)  to  another  handler’s  pool 
plant  shall  be  classified  pursuant  to 
§  1126.44  pro  rata  with  producer  milk 
received  at  the  transferee-handler’s 
plant. 

§  1126.43  General  classificat ion  rules. 

In  determining  the  classification  of 
producer  milk,  the  following  rules  shall 
apply: 

(a)  Each  month  the  market  adminis¬ 
trator  shall  correct  for  mathematical 
and  other  obvious  errors  all  reports  filed 
pursuant  to  §  1126.30  and  shall  compute 


separately  for  each  pool  plant,  and  for 
each  cooperative  association  with  respect 
to  milk  for  which  it  is  the  handler  pur¬ 
suant  to  §  1126.9  (b)  or  (c)  that  was  not 
received  at  a  pool  plant,  the  pounds  of 
skim  milk  and  butterfat,  respectively,  in 
each  class  in  accordance  with  §§  1126.40, 
1126.41,  and  1126.42.  The  coipbined 
pounds  of  skim  milk  and  butterfat  so 
determined  in  each  class  for  a  handler 
described  in  §  1126.9(b)  or  (c)  shall  be 
such  handler’s  classification  of  producer 
milk; 

(b)  If  any  of  the  water  contained  in 
the  milk  from  which  a  product  is  made 
is  removed  before  the  product  is  utilized 
or  disposed  of  by  a  handler,  the  pounds 
of  skim  milk  in  such  product  that  are  to 
be  considered  under  this  part  as  used  or 
disposed  of  by  the  handler  shall  be  an 
amount  equivalent  to  the  nonfat  milk 
solids  contained  in  such  product  plus  all 
of  the  water  originally  associated  with 
such  solids;  and 

(c)  The  classification  of  producer 
milk  for  which  a  cooperative  association 
is  the  handler  pursuant  to  §  1126.9  (b) 
or  (c)  shall  be  determined  separately 
from  the  operations  of  any  pool  plant 
operated  by  such  cooperative  association. 

§  1126.44  Classification  of  producer 
milk. 

For  each  month  the  market  adminis¬ 
trator  shall  determine  for  each  handler 
described  in  §  1126.9(a)  for  each  of  his 
pool  plants  separately  the  classification 
of  producer  milk  and  milk  received  from 
a  handler  described  in  §  1126.9(c), 
by  allocating  the  handler’s  receipts  of 
skim  milk  and  butterfat  to  his  utiliza¬ 
tion  as  follows : 

(a)  Skim  milk  shall  be  allocated  in 
the  following  manner: 

(1)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  III  the  pounds  of 
skim  milk  in  shrinkage  specified  in 
§  1126.41(b); 

(2)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  I  the  pounds  of  skim 
milk  in  receipts  of  packaged  fluid  milk 
products  from  an  unregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to  such 
plant  by  handlers  fully  regulated  under 
any  Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used 
as  an  offset  for  any  other  payment  obli¬ 
gation  under  any  order; 

(3)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class  the  pounds 
of  skim  milk  in  fluid  milk  products  re¬ 
ceived  in  packaged  form  from  an  other 
order  plant,  except  that  to  be  subtracted 
pursuant  to  paragraph  (a)  (7)  (vi)  of  this 
section,  as  follows: 

(i)  From  Class  III  milk,  the  lesser  of 
the  pounds  remaining  or  2  percent  of 
such  receipts ;  and 

(ii)  From  Class  I  milk,  the  remainder 
of  such  receipts; 

(4)  Subtract  from  the  pounds  of  skim 
milk  in  Class  II  the  pounds  of  skim  milk 
in  products  specified  in  §  1126.40(b)(1) 
that  were  received  in  packaged  form 
from  other  plants,  but  not  in  excess  of 
the  pounds  of  skim  milk  remaining  in 
Class  II; 
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(5)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  products  speci¬ 
fied  in  §  1126.40(b)(1)  that  were  in  in¬ 
ventory  at  the  beginning  of  the  month 
in  packaged  form,  but  not  in  excess  of 
the  pounds  of  skim  milk  remaining  in 
Class  II.  This  subparagraph  shall  apply 
only  if  the  pool  plant  was  subject  to  the 
provisions  of  this  subparagraph  or  com¬ 
parable  provisions  of  another  Federal 
milk  order  in  the  immediately  preceding 
month ; 

(6)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  other  source  milk 
(except  that  received  in  the  form  of  a 
fluid  milk  product  or  a  fluid  cream  prod¬ 
uct)  that  is  used  to  produce,  or  added  to, 
any  product  specified  in  §  1126.40(b), 
but  not  in  excess  of  the  pounds  of  skim 
milk  remaining  in  Class  II; 

(7)  Subtract  in  the  order  specified 
below  from  the  pounds  of  skim  milk  re¬ 
maining  in  each  class,  in  series  begin¬ 
ning  with  Class  III,  the  pounds  of  skim 
milk  in  each  of  the  following: 

(i)  Other  source  milk  (except  that  re¬ 
ceived  in  the  form  of  a  fluid  milk  prod¬ 
uct)  and,  if  paragraph  (a)  (5)  of  this 
section  applies,  packaged  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  §  1126.40(b)  (1)  that  was  not 
subtracted  pursuant  to  paragraph  (a) 
(4),  (5),  and  (6)  of  this  section; 

(ii)  Receipts  of  fluid  milk  products 
(except  filled  milk)  for  which  Grade  fi 
certification  is  not  established; 

(lii)  Receipts  of  fluid  milk  products 
from  unidentified  sources; 

(iv)  Receipts  of  fluid  milk  products 
from  a  producer-handler  as  defined 
under  this  or  any  other  Federal  milk 
order  and  from  a  governmental  agency 
plant; 

(v)  Receipts  of  reconstituted  skim 
milk  in  filled  milk  from  an  unregulated 
supply  plant  that  were  not  subtracted 
pursuant  to  paragraph  (a)(2)  of  this 
section; 

(vi)  Receipts  of  reconstituted  skim 
milk  in  filled  milk  from  an  other  order 
plant  that  is  regulated  under  any  Fed¬ 
eral  milk  order  providing  for  individual- 
handler  pooling,  to  the  extent  that  re¬ 
constituted  skim  milk  is  allocated  to 
Class  I  at  the  transferor-plant;  and 

(vii)  Receipts  of  fluid  milk  products 
from  a  person  described  in  §  1126.12 
(b)(5); 

(8)  Subtract  in  the  order  specified  be¬ 
low  from  the  pounds  of  skim  milk  re¬ 
maining  in  Class  II  and  Class  III,  in 
sequence  beginning  with  Class  III : 

(i)  The  pounds  of  skim  milk  in  re¬ 
ceipts  of  fluid  milk  products  from  an 
unregulated  supply  plant  that  were  not 
subtracted  pursuant  to  paragraph  (a) 
(2)  and  (7)  (v)  of  this  section  for 
which  the  handler  requests  a  classifica¬ 
tion  other  than  Class  I,  but  not  in  excess 
of  the  pounds  of  skim  milk  remaining  in 
Class  II  and  Class  III  combined; 

(ii)  The  pounds  of  skim  milk  in  re¬ 
ceipts  of  fluid  milk  products  from  an  un¬ 
regulated  supply  plant  that  were  not 
subtracted  pursuant  to  paragraph  (a) 
(2),  (7)(v),  and  (8)  (i)  of  this  section 


which  are  in  excess  of  the  pounds  of  skim 
milk  determined  pursuant  to  paragraph 
(a)  (8)  (ii)  (a)  through  (c)  of  this  sec¬ 
tion.  Should  the  pounds  of  skim  milk  to 
be  subtracted  from  Class  II  and  Class 
III  combined  exceed  the  pounds  of  skim 
milk  remaining  in  such  classes,  the 
pounds  of  skim  milk  in  Class  II  and  Class 
III  combined  shall  be  increased  (in¬ 
creasing  as  necessary  Class  III  and  then 
Class  II  to  the  extent  of  available  utili¬ 
zation  in  such  classes  at  the  nearest 
other  pool  plant  of  the  handler,  and  then 
at  each  successively  more  distant  pool 
plant  of  the  handler)  by  an  amount 
equal  to  such  excess  quantity  to  be  sub¬ 
tracted,  and  the  pounds  of  skim  milk  in 
Class  I  shall  be  decreased  by  a  like 
amount.  In  such  case,  the  pounds  of  skim 
milk  remaining  in  each  class  at  this 
allocation  step  at  the  handler’s  other 
pool  plants  shall  be  adjusted  in  the  re¬ 
verse  direction  by  a  like  amount: 

(a)  Multiply  by  1.25  the  sum  of  the 
pounds  of  skim  milk  remaining  in  Class 

I  at  this  allocation  step  at  all  pool  plants 
of  the  handler  (excluding  any  duplica¬ 
tion  of  Class  I  utilization  resulting  from 
reported  Class  I  transfers  between  pool 
plants  of  the  handler) ; 

(b)  Subtract  from  the  above  result  the 
sum  of  the  pounds  of  skim  milk  in  re¬ 
ceipts  at  all  pool  plants  of  the  handler 
of  producer  milk,  milk  from  a  handler 
described  in  §1126.9(c),  fluid  milk  prod¬ 
ucts  from  pool  plants  of  other  handlers, 
and  bulk  fluid  milk  products  from  other 
order  plants  that  were  not  subtracted 
pursuant  to  paragraph  (a)  (7)  (vi)  of 
this  section;  and 

(c)  Multiply  any  plus  quantity  result¬ 
ing  above  by  the  percentage  that  the  re¬ 
ceipts  of  skim  milk  in  fluid  milk  products 
from  unregulated  supply  plants  that  re¬ 
main  at  this  pool  plant  is  of  all  such 
receipts  remaining  at  this  allocation  step 
at  all  pool  plants  of  the  handler;  and 

(iii)  The  pounds  of  skim  milk  in  re¬ 
ceipts  of  bulk  fluid  milk  products  from 
an  other  order  plant  that  are  in  excess 
of  bulk  fluid  milk  products  transferred 
or  diverted  to  such  plant  and  that  were 
not  subtracted  pursuant  to  paragraph 
(a)  (7)  (vi)  of  this  section,  if  Class  n  or 
Class  III  classification  is  requested  by 
the  operator  of  the  other  order  plant  and 
the  handler,  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 

II  and  Class  III  combined; 

(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  III,  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  §  1126.40(b)  (1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraph  (a)(5)  and  (7)  (i)  of  this 
section; 

(10)  Add  to  the  remaining  pounds  of 
skim  milk  in  Class  III  the  pounds  of 
skim  milk  subtracted  pursuant  to  para¬ 
graph  (a)(1)  of  this  section; 

( 11 )  Subject  to  the  provisions  of  para¬ 
graph  (a)  (11)  (i)  and  (ii)  of  this  section, 
subtract  from  the  pounds  of  skim  milk 
remaining  in  each  class  at  the  plant,  pro 
rata  to  the  total  pounds  of  skim  milk 
remaining  in  Class  I  and  in  Class  II  and 


Class  III  combined  at  this  allocation  step 
at  all  pool  plants  of  the  handler  (ex¬ 
cluding  any  duplication  of  utilization  in 
each  class  resulting  from  transfers  be¬ 
tween  pool  plants  of  the  handler),  with 
the  quantity  prorated  to  Class  n  and 
Class  III  combined  being  subtracted  first 
from  Class  III  and  then  from  Class  n, 
the  pounds  of  skim  milk  in  receipts  of 
fluid  milk  products  from  an  unregulated 
supply  plant  that  were  not  subtracted 
pursuant  to  paragraph  (a)(2),  (7)(v), 
and  (8)  (i)  and  (ii)  of  this  section  and 
that  were  not  offset  by  transfers  or  diver¬ 
sions  of  fluid  milk  products  to  the  same 
unregulated  supply  plant  from  which 
fluid  milk  products  to  be  allocated  at  this 
step  were  received: 

(i)  Should  the  pounds  of  skim  milk  to 
be  subtracted  from  Class  n  and  Class  in 
combined  pursuant  to  this  subparagraph 
exceed  the  pounds  of  skim  milk  remain¬ 
ing  in  such  classes,  the  pounds  of  skim 
milk  in  Class  n  and  Class  in  combined 
shall  be  increased  (increasing  as  neces¬ 
sary  Class  m  and  then  Class  n  to  the 
extent  of  available  utilization  in  such 
classes  at  the  nearest  other  pool  plant  of 
the  handler,  and  then  at  each  successive¬ 
ly  more  distant  pool  plant  of  the  handler) 
by  an  amount  equal  to  such  excess  quan¬ 
tity  to  be  subtracted,  and  the  pounds  of 
skim  milk  in  Class  I  shall  be  decreased 
by  a  like  amount.  In  such  case,  the 
pounds  of  skim  milk  remaining  in  each 
class  at  this  allocation  step  at  the 
handler’s  other  pool  plants  shall  be  ad¬ 
justed  in  the  reverse  direction  by  a  like 
amount;  and 

(ii)  Should  the  pounds  of  skim  milk 
to  be  subtracted  from  Class  I  pursuant 
to  this  subparagraph  exceed  the  pounds 
of  skim  milk  remaining  in  such  class, 
the  pounds  of  skim  milk  in  Class  I  shall 
be  increased  by  an  amount  equal  to  such 
excess  quantity  to  be  subtracted,  and  the 
pounds  of  skim  milk  in  Class  II  and  Class 
III  combined  shall  be  decreased  by  a  like 
amount  (decreasing  as  necessary  Class 
III  and  then  Class  n) .  In  such  case,  the 
pounds  of  skim  milk  remaining  in  each 
class  at  this  allocation  step  at  the  han¬ 
dler’s  other  pool  plants  shall  be  adjusted 
in  the  reverse  direction  by  a  like  amount, 
beginning  with  the  nearest  plant  at 
which  Class  I  utilization  is  available; 

(12)  Subtract  in  the  manner  specified 
below  from  the  pounds  of  skim  milk 
remaining  in  each  class  the  pounds  of 
skim  milk  in  receipts  of  bulk  fluid  milk 
products  from  an  other  order  plant  that 
are  in  excess  of  bulk  fluid  milk  products 
transferred  or  diverted  to  such  plant 
and  that  were  not  subtracted  pursuant 
to  paragraph  <a)(7)(vi)  and  (8)  (iii)  of 
this  section: 

(i)  Subject  to  the  provisions  of  para¬ 
graph  (a)  (12)  (ii),  (iii),  and  (iv)  of  this 
section,  such  subtraction  shall  be  pro 
rata  to  the  pounds  of  skim  milk  in  Class 
I  and  in  Class  n  and  Class  m  combined, 
with  the  quantity  prorated  to  Class  II 
and  Class  III  combined  being  subtracted 
first  from  Class  III  and  then  from  Class 
n,  with  respect  to  whichever  of  the  fol¬ 
lowing  quantities  represents  the  lower 
proportion  of  Class  I  milk: 

(a)  The  estimated  utilization  of  skim 
milk  of  all  handlers  in  each  class  as  an- 
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nounced  for  the  month  pursuant  to 
§  1126.45(a);  or 

(b)  The  total  pounds  of  skim  milk 
remaining  in  each  class  at  this  allocation 
step  at  all  pool  plants  of  the  handler 
(excluding  any  duplication  of  utilization 
in  each  class  resulting  from  transfers 
between  pool  plants  of  the  handler) ; 

(ii)  Should  the  proration  pursuant  to 
paragraph  (a)  (12)  (i)  of  this  section  re¬ 
sult  in  the  total  pounds  of  skim  milk  at 
all  pool  plants  of  the  handler  that  are 
to  be  subtracted  at  this  allocation  step 
from  Class  n  and  Class  m  combined 
exceeding  the  pounds  of  skim  milk  re¬ 
maining  in  Class  II  and  Class  III  at  all 
such  plants,  the  pounds  of  such  excess 
shall  be  subtracted  from  the  pounds  of 
skim  milk  remaining  in  Class  I  after 
such  proration  at  the  pool  plants  at 
which  such  other  source  milk  was 
received; 

(iii)  Except  as  provided  in  paragraph 

(a)(12)(ii)  of  this  section,  should  the 
computations  pursuant  to  paragraph 

(a)  (12)  (i)  or  (ii)  of  this  section  result 
in  a  quantity  of  skim  milk  to  be  sub¬ 
tracted  from  Class  II  and  Class  III  com¬ 
bined  that  exceeds  the  pounds  of  skim 
milk  remaining  in  such  classes,  the 
pounds  of  skim  milk  in  Class  n  and  Class 
HI  combined  shall  be  increased  (in¬ 
creasing  as  necessary  Class  III  and  then 
Class  n  to  the  extent  of  available  utiliza¬ 
tion  in  such  classes  at  the  nearest  other 
pool  plant  of  the  handler,  and  then  at 
each  successively  more  distant  pool 
plant  of  the  handler)  by  an  amount 
equal  to  such  excess  quantity  to  be  sub¬ 
tracted.  and  the  pounds  of  skim  milk  in 
Class  I  shall  be  decreased  by  a  like 
amount.  In  such  case,  the  pounds  of 
skim  milk  remaining  in  each  class  at 
this  allocation  step  at  the  handler’s  other 
pool  plants  shall  be  adjusted  in  the  re¬ 
verse  direction  by  a  like  amount;  and 

(iv)  Except  as  provided  in  paragraph 
(a)  (12)  (ii)  of  this  section,  should  the 
computations  pursuant  to  paragraph 
(a)  (12)  (i)  or  (ii)  of  this  section  result 
in  a  quantity  of  skim  milk  to  be  sub¬ 
tracted  from  Class  I  that  exceeds  the 
pounds  of  skim  milk  remaining  in  such 
class,  the  pounds  of  skim  milk  in  Class 
I  shall  be  increased  by  an  amount  equal 
to  such  excess  quantity  to  be  subtracted, 
and  the  pounds  of  skim  milk  in  Class 
n  and  Class  m  combined  shall  be  de¬ 
creased  by  a  like  amount  (decreasing  as 
necessary  Class  III  and  then  Class  II) .  In 
such  case,  the  pounds  of  skim  milk  re¬ 
maining  in  each  class  at  this  allocation 
step  at  the  handler’s  other  pool  plants 
shall  be  adjusted  in  the  reverse  direction 
by  a  like  amount  beginning  with  the 
nearest  plant  at  which  Class  I  utiliza¬ 
tion  is  available; 

(13)  Subtract  from  the  pounds  of. 
skim  milk  remaining  in  each  class  the 
pounds  of  skim  milk  in  receipts  of  fluid 
milk  products  and  bulk  fluid  cream 
products  from  another  pool  plant  accord¬ 
ing  to  the  classification  of  such  products 
pursuant  to  §  1126.42(a) ;  and 

(14)  If  the  total  pounds  of  skim  milk 
remaining  in  all  classes  exceed  the 
pounds  of  skim  milk  in  producer  milk  and 
milk  received  from  a  handler  described  in 
§  1126.9(c),  subtract  such  excess  from 
the  pounds  of  skim  milk  remaining  in 
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each  class  in  series  beginning  with  Class 
III.  Any  amount  so  subtracted  shall  be 
known  as  “overage”; 

(b)  Butterfat  shall  be  allocated  in  ac¬ 
cordance  with  the  procedure  outlined 
for  skim  milk  in  paragraph  (a)  of  this 
section;  and 

(c)  The  quantity  of  producer  milk  and 
milk  received  from  a  handler  described  in 
§  1126.9(c)  in  each  class  shall  be  the  com¬ 
bined  pounds  of  skim  milk  and  butterfat 
remaining  in  each  class  after  the  com¬ 
putations  pursuant  to  paragraph  (a)  ( 14) 
of  this  section  and  the  corresponding  step 
of  paragraph  (b)  of  this  section. 

§  1126.45  Market  administrator’s  re¬ 
ports  and  announcements  concerning 
classification. 

The  market  administrator  shall  make 
the  following  reports  and  announce¬ 
ments  concerning  classification  : 

(a)  Whenever  required  for  the  pur¬ 
pose  of  allocating  receipts  from  other 
order  plants  pursuant  to  §  1126.44 
(a)  (12)  and  the  corresponding  step  of 
§  1126.44(b),  estimate  and  publicly  an¬ 
nounce  the  utilization  (to  the  nearest 
whole  percentage)  in  each  class  during 
the  month  of  skim  milk  and  butterfat, 
respectively,  in  producer  milk  of  all 
handlers.  Such  estimate  shall  be  based 
upon  the  most  current  available  data 
and  shall  be  final  for  such  purpose. 

(b)  Report  to  the  market  administra¬ 
tor  of  the  other  order,  as  soon  as  possible 
after  the  report  of  receipts  and  utiliza¬ 
tion  for  the  month  is  received  from  a 
handler  who  has  received  fluid  milk 
products  or  bulk  fluid  cream  products 
from  an  other  order  plant,  the  class  to 
which  such  receipts  are  allocated  pursu¬ 
ant  to  §  1126.44  on  the  basis  of  such  re¬ 
port,  and,  thereafter,  any  change  in  such 
allocation  required  to  correct  errors  dis¬ 
closed  in  the  verification  of  such  report. 

(c)  Furnish  to  each  handler  operat¬ 
ing  a  pool  plant  who  has  shipped  fluid 
milk  products  or  bulk  fluid  cream  prod¬ 
ucts  to  an  other  order  plant  the  class  to 
which  such  shipments  were  allocated  by 
the  market  administrator  of  the  other 
order  on  the  basis  of  the  report  by  the 
receiving  handler,  and,  as  necessary,  any 
changes  in  such  allocation  arising  from 
the  verification  of  such  report. 

(d)  On  or  before  the  14th  day  after  the 
end  of  each  month,  report  to  each  co¬ 
operative  association  which  so  requests 
the  amount  and  class  utilization  of  milk 
received  by  each  handler  from  producers 
who  are  members  of  such  cooperative  as¬ 
sociation.  For  the  purpose  of  this  re¬ 
port  the  milk  so  received  shall  be  pro¬ 
rated  to  each  class  in  the  proportion  that 
the  total  receipts  of  milk  from  produc¬ 
ers  by  such  handler  were  used  in  each 
class. 

Class  Prices 
§  1126.50  Class  prices. 

Subject  to  the  provisions  of  §  1126.52, 
the  class  prices  for  the  month  per  hun¬ 
dredweight  of  milk  shall  be  as  follows: 

(a)  Class  I  price.  The  Class  I  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  $2.32. 

(b)  Class  II  price.  The  Class  II  price 
shall  be  the  basic  formula  price  for  the 
month  plus  10  cents. 
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(c)  Class  III  price.  The  Class  in  price 
shall  be  the  basic  formula  price  for  the 
month. 

§  1126.51  Basic  formula  price. 

The  “basic  formula  price”  shall  be  the 
average  price  per  hundredweight  for 
manufacturing  grade  milk,  f.o.b.  plants 
in  Minnesota  and  Wisconsin,  as  reported 
by  the  Department  for  the  month,  ad¬ 
justed  to  a  3.5  percent  butterfat  basis  and 
rounded  to  the  nearest  cent.  For  such 
adjustment,  the  butterfat  differential 
(rounded  to  the  nearest  one-tenth  cent) 
per  one-tenth  percent  butterfat  shall  be 
0.12  times  the  simple  average  of  the 
wholesale  selling  prices  (using  the  mid¬ 
point  of  any  price  range  as  one  price) 
of  Grade  A  (92-score)  bulk  butter  per 
pound  at  Chicago,  as  reported  by  the  De¬ 
partment  for  the  month.  For  the  pur¬ 
pose  of  computing  the  Class  I  price,  the 
resulting  price  shall  be  not  less  than 
$4.33. 

§  1126.52  Plant  location  adjustments 
for  handlers. 

(a)  For  milk  received  at  a  plant  from 
producers  or  a  handler  described  in 
§  1126.9(c)  and  which  is  classified  as 
Class  I  milk  without  movement  in  bulk 
form  to  a  pool  distributing  plant  at  which 
a  higher  Class  I  price  applies,  the  price 
specified  in  §  1126.50(a)  shall  be  adjusted 
by  the  amount  stated  in  paragraph  (a) 
(1)  through  (7)  of  this  section  for  the 
Ibcation  of  such  plant: 

(1)  For  a  plant  located  within  one  of 
the  zones  set  forth  in  §  1126.2,  the  ad¬ 
justment  shall  be  as  follows: 


Zone  1 _ 

Adjustment  per 
hundredweight 

_  No  adjustment. 

Plus  6  cents. 

Plus  15  cents. 

Zone  4.  _  _ _ 

„  Plus  18  cents. 

Zone  5 _  _ _ _ 

.  _  Plus  20  cents. 

Zone  6  _  _  _  _  _ 

Plus  25  cents. 

Zone  7-  -  _ 

Plus  30  cents. 

Zone  8  _ _ 

-  Plus  36  cents. 

Zone  9 _  ------ 

__  Plus  42  cents. 

Zone  10_-  _  .  _ 

Plus  53  cents. 

Zone  11 _ 

_ Plus  66  cents. 

Zone  12 _ 

_ Plus  75  cents. 

(2)  For  a  plant  located  in  any  of  the 

following  Texas  counties,  the  adjustment 

shall  be  as  follows : 

(i)  Plus  10  cents. 

Bailey. 

Hale. 

Castro. 

Hockley. 

Cochran. 

Lamb. 

Cottle. 

Lubbock. 

Crosby. 

Lynn. 

Dickens. 

Motley. 

Floyd. 

Parmer. 

Gaines. 

Terry. 

Garza. 

Yoakum. 

(ii)  Minus  7  cents. 

Armstrong. 

Hemphill. 

Briscoe. 

Hutchinson. 

Carson. 

Lipscomb. 

Childress. 

Moore. 

Collingsworth. 

Ochiltree. 

Dallam. 

Oldham 

Deaf  Smith. 

Potter. 

Donley. 

Randall. 

Gray. 

Roberts. 

Hall. 

Sherman. 

Hansford. 

Swisher 

Hartley. 

Wheeler. 
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(ill)  Minus  12  cents. 

Archer.  Montague. 

Baylor.  Wichita. 

Clay.  Wilbarger. 

Hardeman. 

(3)  For  a  plant  located  in  any  of  the 
following  Oklahoma  counties,  the  ad¬ 
justment  shall  be  as  follows: 

(i)  Minus  24  cents. 


Comanche. 

Stephens. 

Cotton. 

Tillman. 

Jefferson. 

(ii)  Minus  27  cents. 

Carter. 

Marshall. 

Love. 

(iii)  Minus  28  cents. 

Beckham. 

Harmon. 

Greer. 

Jackson. 

(iv)  Minus  34  cents. 

Caddo. 

McClain. 

Canadian. 

Murray. 

Cleveland. 

Oklahoma. 

Garvin. 

Pontotoc. 

Grady. 

Pottawatomie. 

Johnston. 

Seminole. 

Kiowa. 

Washita. 

(v)  Minus  44  cents. 

Alfalfa. 

Mayes. 

Beaver. 

Noble. 

Blaine. 

Nowata. 

Cimarron. 

Okfuskee. 

Craig. 

Okmulgee. 

Creek. 

Osage. 

Custer. 

Ottawa. 

Delaware. 

Payne. 

Dewey. 

Pawnee. 

Ellis. 

Roger  Mills. 

Garfield. 

Rogers. 

Grant. 

Texas. 

Harper. 

Tulsa. 

Kay. 

Wagoner. 

Kingfisher. 

Washington. 

Lincoln. 

Woods. 

Logan. 

Woodward. 

Major. 

(4)  For  a  plant  located  in  Bowie  or 
Cass  County,  Texas,  or  in  Little  River  or 
Miller  County,  Arkansas,  the  adjustment 
shall  be  minus  9  cents; 

(5)  For  a  plant  located  in  the  States 
of  Louisiana  or  New  Mexico  or  in  El  Paso 
County,  Texas,  no  adjustment  shall  ap¬ 
ply; 

(6)  For  a  plant  located  in  the  State  of 
Texas  but  outside  any  area  described  in 
paragraph  (a)(l>  through  (5>  of  this 
section,  the  adjustment  shall  be  the  ad¬ 
justment  applicable  at  Corpus  Christi, 
Midland,  San  Angelo,  or  San  Antonio, 
Texas,  whichever  city  is  nearest;  and 

(7)  For  a  plant  located  outside  the 
areas  described  in  paragraph  (a)  (1) 
through  (6)  of  this  section,  the  adjust¬ 
ment  shall  be  minus  1.5  cents  per  hun¬ 
dredweight  for  each  10  miles  or  fraction 
threof  that  such  plant  is  located  from 
the  Dallas,  Texas,  city  hall,  such  dis¬ 
tance  to  be  based  on  the  shortest  hard¬ 
surfaced  highway  distance  as  determined 
by  the  market  administrator. 

(b)  For  fluid  milk  products  transfer¬ 
red  in  bulk  from  a  pool  plant  to  a  pool 
distributing  plant  at  which  a  higher 
Class  I  price  applies  and  which  are  clas- 

II  sifted  as  Class  I  milk,  the  Class  I  price 

shall  be  the  Class  I  price  applicable  at 
the  location  of  the  transferee-plant 


subject  to  a  location  adjustment  credit 
for  the  transferor-plant  which  shall  be 
determined  by  the  market  administrator 
for  skim  milk  and  butterfat,  respectively, 
as  follows: 

(1)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  Class  I  at  the  trans¬ 
feree-plant  after  the  computations  pur¬ 
suant  to  §  1126.44(a)  (12)  an  amount 
equal  to: 

(1)  95  percent  of  the  pounds  of  skim 
milk  in  receipts  of  milk  at  the  transferee- 
plant  from  producers  and  handlers  de¬ 
scribed  in  §  1126.9(c) ;  and 

(ii)  The  pounds  of  skim  milk  in  re¬ 
ceipts  of  packaged  fluid  milk  products 
from  other  pool  plants ; 

(2)  Assign  any  remaining  pounds  of 
skim  milk  in  Class  I  at  the  transferee- 
plant  to  the  skim  milk  in  receipts  of 
bulk  fluid  milk  products  from  other  pool 
plants,  first  to  the  tamsferor -plants  at 
which  the  highest  Class  I  price  applies 
and  then  to  other  plants  in  sequence  be¬ 
ginning  with  the  plant  at  which  the 
next  highest  Class  I  price  applies; 

(3)  Compute  the  total  amount  of  loca¬ 
tion  adjustment  credits  to  be  assigned 
to  transferor-plants  by  multiplying  the 
hundredweight  of  skim  milk  assigned 
pursuant  to  paragraph  (b)(2)  of  this 
section  to  each  transferor-plant  at  which 
the  Class  I  price  is  lower  than  the 
Class  I  price  at  the  transferee-plant  by 
the  difference  in  Class  I  prices  applicable 
at  the  transferor-plant  and  transferee- 
plant,  and  add  the  resulting  amounts; 

(4)  Assign  the  total  amount  of  loca¬ 
tion  adjustment  credits  computed  pur¬ 
suant  to  paragraph  (b)  (3)  of  this  sec¬ 
tion  to  those  transferor-plants  that 
transferred  fluid  milk  products  contain¬ 
ing  skim  milk  classified  as  Class  I  milk 
pursuant  to  §  1126.42(a)  and  at  which 
the  applicable  Class  I  price  is  less  than 
the  Class  I  price  at  the  transferee-plant, 
in  sequence  beginning  with  the  plant  at 
which  the  highest  Class  I  price  applies. 
Subject  to  the  availability  of  such  cred¬ 
its,  the  credit  assigned  to  each  plant 
shall  be  equal  to  the  hundredweight  of 
such  Class  I  skim  milk  multiplied  by  the 
applicable  adjustment  rate  determined 
pursuant  to  paragraph  (b)  (3)  of  this 
section  for  such  plant.  If  the  aggregate 
of  this  computation  for  all  plants  having 
the  same  adjustment  rate  as  determined 
pursuant  to  paragraph  (b)  (3)  of  this 
section  exceeds  the  credits  that  are  avail¬ 
able  to  those  plants,  such  credits  shall 
be  prorated  to  the  volume  of  skim  milk 
in  Class  I  transfers  from  such  plants; 
and 

(5)  Location  adjustment  credit  for 
butterfat  shall  be  determined  in  accord¬ 
ance  with  the  procedure  outlined  for 
skim  milk  in  paragraph  (b)(1)  through 
(4)  of  this  section. 

(c)  The  Class  I  price  applicable  to 
other  source  milk  shall  be  adjusted  by 
the  amounts  set  forth  in  paragraph  (a) 
of  this  section,  except  that  the  adjusted 
Class  I  price  shall  not  be  less  than  the 
Class  III  price. 

§  1126.53  Announrrmrnl  of  class  prices. 

The  market  administrator  shall  an¬ 
nounce  publicly  on  or  before  the  fifth  day 
of  each  month  the  Class  I  price  for  the 


following  month  and  the  Class  n  and 
Class  in  prices  for  the  preceding  month. 

§  1126.54  Equivalent  price. 

If  for  any  reason  a  price  or  pricing 
constituent  required  by  this  part  for  com¬ 
puting  class  prices  or  for  other  purposes 
is  not  available  as  prescribed  in  this  part, 
the  market  administrator  shall  use  a 
price  or  pricing  constituent  determined 
by  the  Secretary  to  be  equivalent  to  the 
price  or  pricing  constituent  that  is 
required. 

Uniform  Price 

§  1126.60  Handler’s  value  of  milk  for 
computing  uniform  price. 

For  the  purpose  of  computing  the  uni¬ 
form  price,  the  market  administrator 
shall  determine  for  each  month  the  value 
of  milk  of  each  handler  with  respect  to 
each  of  his  pool  plants  and  of  each  han¬ 
dler  described  in  §  1126.9  (b)  and  (c) 
with  respect  to  milk  that  was  not  re¬ 
ceived  at  a  pool  plant  as  follows: 

(a)  Multiply  the  pounds  of  producer 
milk  and  milk  received  from  a  handler 
described  in  §  1126.9(c)  that  were  classi¬ 
fied  in  each  class  pursuant  to  §§  1126.43 
(a)  and  1126.44(c)  by  the  applicable 
class  prices,  and  add  the  resulting 
amounts; 

(b)  Add  the  amounts  obtained  from 
multiplying  the  pounds  of  overage  sub¬ 
tracted  from  each  class  pursuant  to 
8  1126.44(a)  (14)  and  the  corresponding 
step  of  8  1126.44(b)  by  the  respective 
class  prices,  as  adjusted  by  the  butterfat 
differential  specified  in  §  1126.74,  that 
are  applicable  at  the  location  of  the  pool 
plant; 

(c)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  HI  price  for  the  preceding  month 
and  the  Class  I  price  applicable  at  the 
location  of  the  pool  plant  or  the  Class 
n  price,  as  the  case  may  be,  for  the  cur¬ 
rent  month  by  the  hundredweight  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  and  Class  II  pursuant  to  §  1126.44 
(a)(9)  and  the  corresponding  step  of 
8  1126.44(b); 

(d)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  location 
of  the  pool  plant  and  the  Class  HI  price 
by  the  hundredweight  of  skim  milk  and 
butterfat  subtracted  from  Class  I  pur¬ 
suant  to  §  1126.44(a)(7)  (i)  through  (iv) 
and  (vii)  and  the  corresponding  step  of 
§  1126.44(b),  excluding  receipts  of  bulk 
fluid  cream  products  from  an  other  order 
plant; 

(e)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  location 
of  the  transferor-plant  and  the  Class  m 
price  by  the  hundredweight  of  skim 
milk  and  butterfat  subtracted  from  Class 
I  pursuant  to  8  1126.44(a)(7)  (v)  and 
(vi)  and  the  corresponding  step  of 
8  1126.44(b); 

(f)  Add  the  amount  obtained  from 
multiplying  the  Class  I  price  applicable 
at  the  location  of  the  nearest  unregu¬ 
lated  supply  plants  from  which  an 
equivalent  volume  was  received  by  the 
pounds  of  skim  milk  and  butterfat  sub¬ 
tracted  from  Class  I  pursuant  to 
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g  1126.44(a)  (11)  and  the  corresponding 
step  of  §  1126.44(b) ,  excluding  such  skim 
milk  and  butterfat  in  receipts  of  bulk 
fluid  milk  products  from  an  unregulated 
supply  plant-to  the  extent  that  an  equiv¬ 
alent  amount  of  skim  milk  or  butterfat 
disposed  of  to  such  plant  by  handlers 
fully  regulated  under  any  Federal  milk 
order  is  classified  and  priced  as  Class  I 
milk  and  is  not  used  as  an  offset  for  any 
other  payment  obligation  under  any 
order;  and 

(g)  Subtract  for  a  handler  described 
in  §  1126.9(c)  the  amount  obtained  from 
multiplying  the  Class  III  price  for  the 
preceding  month,  as  adjusted  by  the 
butterfat  differential  specified  in  §  1126.- 
74,  by  the  hundredweight  of  skim  milk 
and  butterfat  contained  in  inventory  at 
the  beginning  of  the  month  that  was 
delivered  to  another  handler’s  pool  plant 
during  the  month. 

§1126.61  Computation  of  uniform 
price. 

For  each  month  the  market  adminis¬ 
trator  shall  compute  the  uniform  price 
per  hundredweight  for  milk  of  3.5  per¬ 
cent  butterfat  content  at  pool  plants  at 
which  no  location  adjustment  applies  as 
follows : 

(a)  Combine  into  one  total  the  values 
computed  pursuant  to  S  1126.60  for  all 
handlers  who  filed  the  reports  prescribed 
in  §  1126.30  for  the  month  and  who  made 
the  payments  pursuant  to  g  1126.71  for 
the  preceding  month ; 

(b)  Add  not  less  than  one-fourth  of 
the  unobligated  balance  in  the  producer- 
settlement  fund; 

(c)  Add  the  aggregate  of  all  minus  lo¬ 
cation  adjustments  and  subtract  the  ag¬ 
gregate  of  all  plus  location  adjustments 
pursuant  to  §  1126.75; 

(d)  Subtract  an  amount  computed  by 
multiplying  the  total  hundredweight  of 
producer  milk  included  pursuant  to 
paragraph  (a>  of  this  section  by  5  cents; 

(e)  Divide  the  resulting  amount  by  the 
sum  of  the  following  for  all  handlers  in¬ 
cluded  in  these  computations ; 

(1)  The  total  hundreweight  of  pro¬ 
ducer  milk ;  and 

(2)  The  total  hundreweight  for 
which  a  value  is  computed  pursuant  to 
§  1126.60(f);  and 

(f)  Subtract  not  less  than  4  cents  nor 
more  than  5  cents. 

§  1126.62  Announrcment  of  uniform 
price  and  butterfat  differential. 

The  market  administrator  shall  an¬ 
nounce  publicly  on  or  before : 

(a)  The  5th  day  after  the  end  of  each 
month  the  butterfat  differential  for  such 
month;  and 

(b)  The  13th  day  after  the  end  of  each 
month  the  uniform  price  for  such  month. 

Payments  for  Milk 
§  1126.70  Producer-settlement  fund. 

The  market  administrator  shall  estab¬ 
lish  and  maintain  a  separate  fund  known 
as  the  “producer-settlement  fund,”  into 
which  he  shall  deposit  the  payments 
made  by  handlers  pursuant  to  §§  1126.71, 
1126.76,  and  1126.77  and  from  which  he 
shall  make  all  payments  pursuant  to 


§§  1126.73  (a)  through  (f)  and  1126.77, 
except  that  payments  to  a  cooperative 
association  pursuant  to  §  1126.73(c)  shall 
be  offset  by  any  payments  due  from  such 
cooperative  association  pursuant  to 
§  1126.1  that  have  not  been  received  by 
the  market  administrator. 

§  1126.71  Payments  to  the  producer- 
settlement  fund. 

(a)  Subject  to  paragraphs  (c)  and 

(d)  of  this  section,  each  handler  shall 
pay  to  the  market  administrator  on  or 
before  the  2t6h  day  of  each  month  an 
amount  determined  by  multiplying  the 
handlers  receipts  during  the  first  18 
days  of  such  month  of  producer  milk 
(excluding,  in  the  case  of  a  handler  de¬ 
scribed  in  §  1126.9(c),  producer  milk  de¬ 
livered  to  a  pool  plant)  and  milk  from  a 
handler  described  in  §  1126.9(c)  by  the 
Class  m  price  for  the  preceding  month, 
less: 

(1)  Payments  made  by  the  handler  on 
or  before  such  date  to  producers  for  milk 
received  during  the  18-day  period;  and 

(2)  Proper  deductions  authorized  in 
writing  by  producers  from  whom  the 
handler  received  milk,  except  that  the 
amount  deducted  for  each  producer  shall 
not  exceed  the  value  (at  the  Class  III 
price)  of  the  milk  received  from  the 
producer  during  the  18-day  period. 

(b)  Subject  to  paragraphs  (c)  and  (d) 
of  this  section,  each  handler  shall  pay 
to  the  market  administrator  on  or  before 
the  16th  day  after  the  end  of  each  month 
an  amount  equal  to  such  handler’s  value 
of  milk  for  such  month  determined  pur¬ 
suant  to  §  1126.60(a),  as  adjusted  by  the 
butterfat  differential  specified  in  §  1126. 
74,  and  pursuant  to  §  1126.60(b)  through 

(g) ,  less: 

(1)  Payments  made  by  the  handler 
pursuant  to  paragraph  (a)  of  this  sec¬ 
tion  for  such  month ; 

(2)  Payments,  other  than  those  speci¬ 
fied  in  §  1126.73(d),  that  were  made  by 
the  handler  on  or  before  such  date  to 
producers  for  milk  received  during  such 
month; 

(3)  Proper  deductions  for  the  month 
that  were  authorized  in  writing  by  pro¬ 
ducers  from  whom  the  handler  received 
milk,  except  that  the  amount  deducted 
for  each  producer  shall  not  exceed  the 
value  of  the  milk  receivd  from  tehe  pro- 
ducr  during  the  month;  and 

(4)  The  value  at  the  uniform  price 
applicable  at  the  location  of  the  plant 
from  which  received  plus  5  cents  of  other 
source  milk  for  which  a  value  was  com¬ 
puted  pursuant  to  §  1126.60(f). 

(c)  The  following  conditions  shall 
apply  with  respect  to  the  payments  pre¬ 
scribed  in  paragraphs  (a)  and  <b)  of 
this  section: 

(1)  Payments  to  the  market  adminis¬ 
trator  shall  be  deemed  not  to  have  been 
made  until  such  payments  have  been  re¬ 
ceived  by  the  market  administrator;  and 

(2)  If  the  date  by  which  payments 
must  be  received  by  the  market  admin¬ 
istrator  falls  on  a  Saturday  or  Sunday  or 
on  any  Monday  that  is  a  national  holi¬ 
day,  payments  shall  not  be  due  until  the 
next  day  on  which  the  market  admin¬ 


istrator’s  office  is  open  for  public 
business. 

(d)  Payments  due  the  market  admin¬ 
istrator  from  a  cooperative  association 
handler  may  be  offset  by  payments  de¬ 
termined  by  the  market  administrator  to 
be  due  the  cooperative  association  pur¬ 
suant  to  §  1126.73(c). 

(e)  On  or  before  the  25th  day  after 
the  end  of  the  month,  each  person  who 
operated  an  other  order  plant  that  was 
regulated  during  such  month  under  an 
order  providing  for  individual -handler 
pooling  shall  pay  to  the  market  admin¬ 
istrator  an  amount  computed  as  follows : 

(1)  Determine  the  quantity  of  recon¬ 
stituted  skim  milk  in  filled  milk  in  route 
disposition  from  such  plant  in  the  mar¬ 
keting  area  which  was  allocated  to 
Class  I  at  such  plant.  If  there  is  such 
route  disposition  from  such  plant  in  mar¬ 
keting  areas  regulated  by  two  or  more 
marketwide  pool  orders,  the  reconstituted 
skim  milk  allocated  to  Class  I  shall  be 
prorated  to  each  order  according  to  such 
route  disposition  in  each  marketing 
area;  and 

(2)  Compute  the  value  of  the  reconsti¬ 
tuted  skim  milk  assigned  in  paragraph 

(e)  (1)  of  this  section  to  route  disposition 
in  this  marketing  area  by  multiplying  the 
quantity  of  such  skim  milk  by  the  differ¬ 
ence  between  the  Class  I  price  under  this 
part  that  is  applicable  at  the  location  of 
the  other  order  plant  (but  not  to  be  less 
than  the  Class  III  price)  and  the  Class 
III  price. 

§  1126.72  |  Reserved] 

§  1126.73  Payments  to  producers  and 
to  cooperative  associations. 

(a)  Subject  to  paragraphs  (c)  through 

(f)  of  this  section,  the  market  adminis¬ 
trator  shall  pay  each  producer  on  or  be¬ 
fore  the  28th  day  of  each  month  for  milk 
for  which  payment  pursuant  to  §  1126.71 
(a)  has  been  received  by  the  market  ad¬ 
ministrator.  Such  payment  shall  be  at  a 
rate  per  hundredweight  equal  to  the  Class 
III  price  for  the  preceding  month  less 
the  amounts  specified  in  §  1126.71(a)  (1) 
and  (2). 

(b)  Subject  to  paragraphs  (c)  through 

(f)  of  this  section,  the  market  adminis¬ 
trator  shall  pay  each  produced  on  or  be¬ 
fore  the  18th  day  after  the  end  of  each 
month  for  milk  for  which  payment  pur¬ 
suant  to  §  1126.71(b)  has  been  received 
by  the  market  administrator  or  offset 
pursuant  to  §  1126.71(d).  Such  payment 
shall  be  at  the  uniform  price  computed 
pursuant  to  §  1126.61  for  the  month,  sub¬ 
ject  to  the  following  adjustments: 

(1)  Any  applicable  adjustments  pur¬ 
suant  to  §§  1126.74  and  1126.75; 

(2)  Less  the  payments  described  in 
8  1126.71(b)(2)  and  paragraph  (a)  of 
this  section; 

(3)  Less  deductions  for  marketing 
services  pursuant  to  §  1126.86; 

(4)  Less  the  authorized  deductions 
specified  in  8  1126.71(b)  (3) ;  and 

(5)  Any  adjustments  for  errors  in  cal¬ 
culating  payments  to  an  individual  pro¬ 
ducer  for  past  months. 

(c)  In  making  payments  to  producers 
pursuant  to  paragraphs  (a)  and  (b)  of 
this  section,  the  market  administrator, 
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on  or  before  the  day  prior  to  the  dates 
specified  in  such  paragraphs,  shall  pay  to 
each  cooperative  association  that  so  re¬ 
quests  with  respect  to  those  producers 
for  whom  it  markets  milk  and  who  are 
certified  to  the  market  administrator  by 
the  cooperative  association  as  having  au¬ 
thorized  the  cooperative  association  to 
receive  such  payment  an  amount  equal 
to  the  sum  of  the  individual  payments 
otherwise  due  such  producers  pursuant 
to  paragraphs  (a)  and  (b)  of  this  section. 

(d)  In  making  payments  to  producers 
pursuant  to  paragraphs  (a)  and  (b>  of 
this  section,  the  market  administrator,  on 
or  before  the  day  prior  to  the  dates  speci¬ 
fied  in  such  paragraphs,  shall  pay  to  each 
handler  who  so  requests  for  milk  received 
by  the  handler  from  producers  for  whom 
a  cooperative  association  is  not  collecting 
payments  pursuant  to  paragraph  (c)  of 
this  section  an  amount  equal  to  the  sum 
of  the  individual  payments  otherwise  due 
such  producers  pursuant  to  paragraphs 

(a)  and  (b)  of  this  section.  The  handler 
then  shall  pay  the  individual  producers 
the  amounts  due  them  by  the  respective 
dates  specified  in  paragraphs  (a)  and 

(b)  of  this  section.  Any  handler  who  the 
market  administrator  determines  is  or 
was  delinquent  with  respect  to  any  pay¬ 
ment  obligation  under  this  order  shall 
not  be  eligible  to  participate  in  this  pay¬ 
ment  arrangement  until  the  handler  has 
met  all  prescribed  payment  obligations 
for  three  consecutive  months.  In  making 
payments  to  producers  pursuant  to  this 
paragraph,  the  handler  shall  furnish  each 
producer  the  following  information : 

(1)  The  identity  of  the  handler  and 
the  producer  and  the  month  to  which  the 
payment  applies; 

(2)  The  total  pounds  and,  with  respect 
to  final  payments,  the  average  butterfat 
content  of  the  milk  for  which  payment 
is  being  made; 

(3)  The  minimum  rate  of  payment  re¬ 
quired  by  the  order  and  the  rate  of  pay¬ 
ment  used  if  such  rate  is  other  than  the 
applicable  minimum  rate; 

(4)  The  amount  and  nature  of  any 
deductions  from  the  amount  otherwise 
due  the  producer;  and 

(5)  The  net  amount  of  payment  to 
the  producer. 

(e)  The  following  conditions  shall 
apply  with  respect  to  the  payments  pre¬ 
scribed  in  paragraph  (a)  through  (d)  of 
this  section: 

(1)  If  the  date  by  which  such  pay¬ 
ments  are  to  be  made  falls  on  a  Saturday 
or  Sunday  or  on  any  Monday  that  is  a 
national  holiday,  such  payments  need 
not  be  made  until  the  next  day  on  which 
the  market  administrator’s  office  is  open 
for  public  business;  and 

(2)  If  the  application  of  §  1126.71(c) 
(2)  or  paragraph  (e)(1)  of  this  section 
results  in  a  delay  in  the  partial  or  final 
payments  by  handlers  to  the  market 
administrator  or  by  the  market  admin¬ 
istrator  to  handlers,  the  corresponding 
partial  or  final  payments  prescribed  in 
paragraphs  (a)  through  (d)  of  this  sec¬ 
tion  may  be  delayed  by  the  same  number 
of  days. 


(f)  If  the  market  administrator  does 
not  receive  the  full  payment  required  of 
a  handler  pursuant  to  §  1126.71,  he  shall 
reduce  uniformly  per  hundredweight  the 
payments  due  producers  for  their  milk 
received  by  such  handler  by  a  total 
amount  not  in  excess  of  the  amount  due 
from  such  handler.  The  market  admin¬ 
istrator  shall  complete  such  payments 
on  or  before  the  next  date  for  making 
payments  pursuant  to  this  section  fol¬ 
lowing  the  date  on  which  the  remaining 
payment  is  received  from  such  handler. 

(g)  Subject  to  5  1126.71(c)(1)  and 
(2),  each  handler  who  receives  bulk 
fluid  milk  products  from  a  pool  plant 
operated  by  a  cooperative  association 
shall  pay  the  following  amounts  for  such 
milk  to  the  market  administrator,  who  in 
turn  shall  transmit  such  money  to  the 
cooperative  association: 

( 1 )  On  or  before  the  26th  day  of  each 
month,  an  amount  determined  by  multi¬ 
plying  such  receipts  during  the  first  18 
days  of  the  month  by  the  Class  III  price 
for  the  preceding  month,  as  adjusted  by 
the  butterfat  differential  specified  in 
§  1126.74  for  the  preceding  month;  and 

(2)  On  or  before  the  16th  day  after 
the  end  of  each  month,  an  amount  de¬ 
termined  by  mutiplying  the  quantity  of 
such  receipts  during  the  month  that  was 
classified  in  each  class  pursuant  to 
5  1126.42(a)  by  the  applicable  class 
price,  as  adjusted  by  the  butterfat  dif¬ 
ferential  specified  in  §  1126.74,  less  any 
payment  made  by  the  handler  pursuant 
to  paragraph  (g)(1)  of  this  section  for 
such  month.  For  the  purpose  of  such 
computation,  the  applicable  Class  I  price 
shall  be  the  higher  of  the  Class  I  prices 
applicable  at  the  transferee-plant  and 
the  transferor-plant. 

§  1126.74  Butterfat  differential. 

For  milk  containing  more  or  less  than 
3.5  percent  butterfat,  the  uniform  price 
shall  be  increased  or  decreased,  respec¬ 
tively,  for  each  one-tenth  percent  butter¬ 
fat  variation  from  3.5  percent  by  a  but¬ 
terfat  differential,  rounded  to  the  near¬ 
est  one-tenth  cent,  which  shall  be  0.115 
times  the  simple  average  of  the  whole¬ 
sale  selling  prices  (using  the  midpoint  of 
any  price  range  as  one  price)  of  Grade  A 
(92-score)  bulk  butter  per  pound  at  Chi¬ 
cago,  as  reported  by  the  Department  for 
the  month. 

§  1126.75  Plant  location  adjustments 
for  producers  and  on  nonpool  milk. 

(a)  In  making  the  payments  required 
pursuant  to  §  1126.73,  the  uniform  price 
computed  pursuant  to  §  1126.61  for  the 
month  shall  be  adjusted  by  the  amounts 
set  forth  in  §  1126.52  according  to  the  lo¬ 
cation  of  the  plant  where  the  milk  being 
priced  was  received. 

(b)  For  purposes  of  computing  the 
value  of  other  source  milk  pursuant  to 
§  1126.71,  the  uniform  price  shall  be  ad¬ 
justed  by  the  amount  set  forth  in  §  1126.- 
52  that  is  applicable  at  the  location  of 
the  nonpool  plant  from  which  the  milk 
was  received,  except  that  the  adjusted 
uniform  price  plus  5  cents  shall  not  be 
less  than  the  Class  III  price. 


§  1126.76  Payments  by  handler  operat¬ 
ing  a  partially  regulated  distributing 
plant. 

Each  handler  who  operates  a  partially 
regulated  distributing  plant  shall  pay  on 
or  before  the  25th  day  after  the  end  of 
the  month  to  the  market  administrator 
for  the  producer-settlement  fund  the 
amount  computed  pursuant  to  paragraph 
(a)  of  this  section.  If  the  handler  submits 
pursuant  to  §§  1126.30(b)  and  1126.31(b) 
the  information  necessary  for  making  the 
computations,  such  handler  may  elect  to 
pay  in  lieu  of  such  payment  the  amount 
computed  pursuant  to  paragraph  (b)  of 
this  section : 

(a)  The  payment  under  this  para¬ 
graph  shall  be  the  amount  resulting  from 
the  following  computations: 

(1)  Determine  the  pounds  of  route  dis¬ 
position  in  the  marketing  area  from  the 
partially  regulated  distributing  plant; 

(2)  Subtract  the  pounds  of  fluid  milk 
products  received  at  the  partially  regu¬ 
lated  distributing  plant: 

(i)  As  Class  I  milk  from  pool  plants 
and  other  order  plants,  except  that  sub¬ 
tracted  under  a  similar  provision  of  an¬ 
other  Federal  milk  order;  and 

(ii)  From  another  nonpool  plant  that 
is  not  an  other  order  plant  to  the  extent 
that  an  equivalent  amount  of  fluid  milk 
products  disposed  of  to  such  nonpool 
plant  by  handlers  fully  regulated  under 
any  Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used  as 
an  offset  for  any  other  payment  obliga¬ 
tion  under  any  order; 

(3)  Subtract  the  pounds  of  reconsti¬ 
tuted  skim  milk  in  route  disposition  in  k 
the  marketing  area  from  the  partially 
regulated  distributing  plant; 

(4)  Multiply  the  remaining  pounds  by 
the  difference  between  the  Class  I  price 
and  the  uniform  price  plus  5  cents,  both 
prices  to  be  applicable  at  the  location  of 
the  partially  regulated  distributing  plant 
(except  that  the  Class  I  price  and  the 
uniform  price  plus  5  cents  shall  not  be 
less  than  the  Class  m  price) ;  and 

(5)  Add  the  amount  obtained  from 
multiplying  the  pounds  of  reconstituted 
skim  milk  specified  in  paragraph  (a)  (3) 
of  this  section  by  the  difference  be¬ 
tween  the  Class  I  price  applicable  at  the 
location  of  the  p  ‘Jally  regulated  dis¬ 
tributing  plant  (but  not  to  be  less  than 
the  Class  III  price)  and  the  Class  IH 
price. 

(b)  The  payment  under  this  para¬ 
graph  shall  be  the  amount  resulting  from 
the  following  computations: 

(1)  Determine  the  value  that  would 
have  been  computed  pursuant  to  §  1126.60 
for  the  partially  regulated  distributing 
plant  if  the  plant  had  been  a  pool  plant, 
subject  to  the  following  modifications: 

(i)  Fluid  milk  products  and  bulk  fluid 
cream  products  received  at  the  partially 
regulated  distributing  plant  from  a  pool 
plant  or  an  other  order  plant  shall  be 
allocated  at  the  partially  regulated  dis¬ 
tributing  plant  to  the  same  class  in 
which  such  products  were  classified  at 
the  fully  regulated  plant; 

(ii)  Fluid  milk  products  and  bulk 
fluid  cream  products  transferred  from 
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the  partially  regulated  distributing  plant 
to  a  pool  plant  or  an  other  order  plant 
shall  be  classified  at  the  partially  regu¬ 
lated  distributing  plant  in  the  class  to 
which  allocated  at  the  fully  regulated 
plant.  Such  transfers  shall  be  allocated 
to  the  extent  possible  to  those  receipts  at 
the  partially  regulated  distributing  plant 
from  pool  plants  and  other  order  plants 
that  are  classified  in  the  corresponding 
class  pursuant  to  paragraph  Cb)  (1)  (i)  of 
this  section.  Any  such  transfers  re¬ 
maining  after  the  above  allocation  which 
are  classified  in  Class  I  and  for  which  a 
value  is  computed  for  the  handler  operat¬ 
ing  the  partially  regulated  distributing 
plant  pursuant  to  §  1126.60  shall  be 
priced  at  the  uniform  price  (or  at  the 
weighted  average  price  if  such  is  pro¬ 
vided)  of  the  respective  order  regulating 
the  handling  of  milk  at  the  transferee- 
plant.  with  such  uniform  price  adjusted 
to  the  location  of  the  nonpool  plant  (but 
not  to  be  less  than  the  lowest  class  price 
of  the  respective  order),  except  that 
transfers  of  reconstituted  skim  milk  in 
filled  milk  shall  be  priced  at  the  lowest 
class  price  of  the  respective  order;  and 

(iii)  If  the  operator  of  the  partially 
regulated  distributing  plant  so  requests, 
the  value  of  milk  determined  pursuant  to 
§  1126.60  for  such  handler  shall  include, 
in  lieu  of  the  value  of  other  source  milk 
specified  in  §  1126.60(f)  less  the  value  of 
such  other  source  milk  specified  in 
5  1126.71(b)(4),  a  value  of  milk  de¬ 
termined  pursuant  to  §  1126.60  for  each 
nonpool  plant  that  is  not  an  other  order 
plant  which  serves  as  a  supply  plant  for 
such  partially  regulated  distributing 
plant  by  making  shipments  to  the  par¬ 
tially  regulated  distributing  plant  during 
the  month  equivalent  to  the  requirements 
of  §  1126.7(b)  and  the  corresponding 
provisions  of  §  1126.7(d),  subject  to  the 
following  conditions: 

(a)  The  operator  of  the  partially  regu¬ 
lated  distributing  plant  submits  with  his 
reports  filed  pursuant  to  §§  1126.30(b) 
and  1126.31(b)  similar  reports  for  each 
such  nonpool  supply  plant; 

(b)  The  operator  of  such  nonpool 
supply  plant  maintains  books  and  rec¬ 
ords  showing  the  utilization  of  all  skim 
milk  and  butterfat  received  at  such  plant 
which  are  made  available  if  requested  by 
the  market  administrator  for  verification 
purposes;  and 

(c)  The  value  of  milk  determined  pur¬ 
suant  to  S  1126.60  for  such  nonpool 
supply  plant  shall  be  determined  in  the 
same  manner  prescribed  for  computing 
the  obligation  of  such  partially  regulated 
distributing  plant;  and 

(2)  Prom  the  partially  regulated  dis¬ 
tributing  plant’s  value  of  milk  computed 
pursuant  to  paragraph  (b)(1)  of  this 
section,  subtract; 

(i)  The  gross  payments  by  the  oper-. 
ator  of  such  partially  regulated  dis¬ 
tributing  plant,  adjusted  to  a  3.5  percent 
butterfat  basis  by  the  butterfat  differ¬ 
ential  specified  in  §  1126.74,  for  milk  re¬ 
ceived  at  the  plant  during  the  month 
that  would  have  been  producer  milk  if 
the  plant  had  been  fully  regulated; 

(ii)  If  paragraph  (b)(1)  (iii)  of  this 
section  applies,  the  gross  payments  by 


the  operator  of  such  nonpool  supply 
plant,  adjusted  to  a  3.5  percent  butterfat 
basis  by  the  butterfat  differential  speci¬ 
fied  in  §  1126.74,  for  milk  received  at  the 
plant  during  the  month  that  would  have 
been  producer  milk  if  the  plant  had  been 
fully  regulated;  and 

(iii)  The. payments  by  the  operator  of 
the  partially  regulated  distributing  plant 
to  the  producer-settlement  fund  of  an¬ 
other  order  under  which  such  plant  is 
also  a  partially  regulated  distributing 
plant  and  like  payments  by  the  operator 
of  the  nonpool  supply  plant  if  paragraph 
(b)  (1)  (iii)  of  this  section  applies. 

§  1126.77  Adjustment  of  accounts. 

Whenever  audit  by  the  market  admin¬ 
istrator  of  any  handler’s  reports,  books, 
records,  or  accounts  discloses  adjust¬ 
ments  to  be  made,  for  any  reason,  which 
result  in  monies  due  the  market  admin¬ 
istrator  from  such  handler,  the  market 
administrator  shall  promptly  notify  such 
handler  of  any  such  amount  due,  and 
payment  thereof  shall  be  made  on  or  be¬ 
fore  the  next  day  for  making  payment 
set  forth  in  the  provision  under  which 
such  error  occurred.  Any  monies  found 
to  be  due  a  handler  from  the  market  ad¬ 
ministrator  shall  be  paid  promptly  to 
such  handler,  except  that  the  market 
administrator  shall  offset  any  monies 
due  a  handler  against  monies  due  from 
such  handler. 

§  1 126.78  Charges  on  overdue  accounts. 

Any  unpaid  obligation  of  a  handler 
pursuant  to  §§  1126.71,  1126.73(g), 

1126.76,  1126.77,  or  1126.85  shall  be  in¬ 
creased  three-fourths  of  1  percent  per 
month  beginning  on  the  first  day  after 
the  due  date,  and  on  each  date  of  subse¬ 
quent  months  following  the  day  on  which 
such  type  of  obligation  is  normally  due, 
subject  to  the  following  conditions: 

(a)  The  amounts  payable  pursuant  to 
this  section  shall  be  computed  monthly 
on  each  unpaid  obligation,  which  shall 
include  any  unpaid  interest  charges  pre¬ 
viously  computed  pursuant  to  this  sec¬ 
tion;  and 

(b)  For  the  purpose  of  this  section, 
any  obligation  that  was  determined  at  a 
date  later  than  that  prescribed  by  the 
order  because  of  a  handler’s  failure  to 
submit  a  report  to  the  market  adminis¬ 
trator  when  due  shall  be  considered  to 
have  been  payable  by  the  date  it  would 
have  been  due  if  the  report  had  been  filed 
when  due. 

Administrative  Assessment  and  Market¬ 
ing  Service  Deduction 

§  1126.85  Assessment  for  order  admin¬ 
istration. 

As  his  pro  rata  share  of  the  expense 
of  administration  of  the  order,  each  han¬ 
dler  shall  pay  to  the  market  administra¬ 
tor  on  or  before  the  16th  day  after  the 
end  of  the  month  4  cents  per  hundred¬ 
weight,  or  such  lesser  amount  as  the  Sec¬ 
retary  may  prescribe,  with  respect  to: 

(a)  Receipts  of  producer  milk  (includ¬ 
ing  such  handler’s  own  production)  other 
than  such  receipts  by  a  handler  described 
in  §  1126.9(c)  that  were  delivered  to  pool 


plants  of  other  handlers  or  held  in  in¬ 
ventory  at  the  end  of  the  month ; 

(b)  Receipts  from  a  handler  described 
in  §  1126.9(c); 

(c)  Other  source  milk  allocated  to 
Class  I  pursuant  to  §  1126.44(a)  (7)  and 
(11)  and  the  corresponding  steps  of 
§  1126.44(b),  except  such  other  source 
milk  that  is  excluded  from  the  computa¬ 
tions  pursuant  to  §  1126.60  (d)  and  (f) ; 
and 

(d)  Route  disposition  from  a  partially 
regulated  distributing  plant  in  the  mar¬ 
keting  area  that  exceeds  the  skim  milk 
and  butterfat  specified  in  §  1126.76 

(a)  (2). 

§  1126.86  Deduction  for  marketing  serv¬ 
ices. 

(a)  Except  as  set  forth  in  paragraph 

(b)  of  this  section,  the  market  adminis¬ 
trator,  in  making  payments  to  producers 
pursuant  to  §  1126.73,  shall  deduct  5 
cents  per  hundredweight,  or  such  lesser 
amount  as  the  Secretary  may  prescribe, 
with  respect  to  the  milk  of  such  producer 
(except  a  handler’s  own  farm  produc¬ 
tion)  for  whom  the  marketing  services 
set  forth  in  this  paragraph  are  not  being 
performed  by  a  cooperative  association 
as  determined  by  the  Secretary.  The 
monies  shall  be  used  by  the  market  ad¬ 
ministrator  to  verify  or  establish  weights, 
samples,  and  tests  of  producer  milk  and 
to  provide  producers  with  market  infor¬ 
mation.  The  services  shall  be  performed 
by  the  market  administrator  or  an  agent 
engaged  by  and  responsible  to  him. 

(b)  In  the  case  of  producers  for  whom 
a  cooperative  association  is  actually  per¬ 
forming  the  services  set  forth  in  i  &ra- 
graph  (a)  of  this  section,  the  mtiicet 
administrator  shall  make,  in  lieu  of  the 
deduction  specified  in  paragraph  (a;  of 
this  section,  such  deductions  from  the 
payments  to  be  made  to  such  producers 
as  may  be  authorized  by  the  membership 
agreement  or  marketing  contract  be¬ 
tween  such  cooperative  association  and 
such  producers  and  on  or  before  the  18th 
day  after  the  end  of  each  month  shall 
pay  such  deductions  to  the  cooperative 
association  rendering  such  services,  ac¬ 
companied  by  a  statement  showing  the 
quantity  of  milk  for  which  a  deduction 
was  computed  for  each  such  producer. 

Advertising  and  Promotion  Program 
§  1126.110  Agency. 

“Agency”  means  an  agency  organized 
by  producers  and  producers’  cooperative 
associations,  in  such  form  and  with 
methods  of  operation  specified  in  this 
part,  which  is  authorized  to  expend  funds 
made  available  pursuant  to  §  1126.121(b) 
(1) ,  on  approval  by  the  Secretary,  for  the 
purposes  of  establishing  or  providing  for 
establishment  of  research  and  develop¬ 
ment  projects,  advertising  (excluding 
brand  advertising),  sales  promotion,  ed¬ 
ucational,  and  other  programs,  designed 
to  improve  or  promote  the  domestic  mar¬ 
keting  and  consumption  of  milk  and  its 
products.  Members  of  the  Agency  shall 
serve  without  compensation  but  shall  be 
reimbursed  for  reasonable  expenses  in¬ 
curred  in  the  performance  of  duties  as 
members  of  the  Agency. 
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§1126.111  Composition  of  Agency. 

Subject  to  the  conditions  of  paragraph 

(a)  of  this  section,  each  cooperative  as¬ 
sociation  or  combination  of  cooperative 
associations,  as  provided  for  under 
§  1126.113(b),  is  authorized  one  Agency 
representative  for  each  full  5  percent  of 
the  participating  member  producers  it 
represents.  Cooperative  associations  with 
less  than  5  percent  of  the  total  partici¬ 
pating  producers  which  have  elected  not 
to  combine  pursuant  to  §  1126.113(b) , 
and  participating  producers  who  are  not 
members  of  cooperatives,  are  authorized 
to  select  from  such  group,  in  total,  one 
Agency  representative  for  each  full  5 
percent  that  such  producers  constitute  of 
the  total  participating  producers.  If 
such  group  of  producers  in  total  con¬ 
stitutes  less  than  5  percent,  it  shall 
nevertheless  be  authorized  to  select  from 
such  group  in  total  one  Agency  repre¬ 
sentative.  For  the  purpose  of  determin¬ 
ing  the  Agency’s  composition,  all  pro¬ 
ducers  who  have  not  requested  refunds 
for  the  most  recent  calendar  quarter  un¬ 
der  any  order  shall  be  considered  as 
participating  producers. 

(a)  If  any  cooperative  association  or 
combination  of  cooperative  associations, 
as  provided  for  under  §  1126.113(b),  has 
a  majority  of  the  participating  produc¬ 
ers,  representation  from  such  coopera¬ 
tive  or  group  of  cooperatives,  as  the  case 
may  be,  shall  be  limited  to  the  minimum 
number  of  representatives  necessary  to 
constitute  a  majority  of  the  Agency 
representatives. 

§1126.112  Term  of  office. 

The  term  of  office  of  each  member  of 
the  Agency  shall  be  1  year,  or  until  a 
replacement  is  designated  by  the  coop¬ 
erative  association  or  is  otherwise  appro¬ 
priately  elected. 

§  1126.113  Selection  of  Agency  mem¬ 
bers. 

The  selection  of  Agency  members  shall 
i  be  made  pursuant  to  paragraphs  (a), 

(b) ,  and  (c)  of  this  section.  Each  per¬ 
son  selected  shall  qualify  by  filing  with 
the  market  administrator  a  written  ac¬ 
ceptance  promptly  after  being  notified 
of  such  selection. 

(a)  Each  cooperative  authorized  one 
or  more  representatives  to  the  Agency 
shall  notify  the  market  administrator  of 
the  name  and  address  of  each  repre¬ 
sentative  who  shall  serve  at  the  pleasure 
of  the  cooperative. 

(b)  For  purposes  of  this  program,  co¬ 
operative  associations  may  elect  to  com¬ 
bine  their  participating  memberships 
and,  if  the  combined  total  of  participat¬ 
ing  producers  of  such  cooperatives  is  5 
percent  or  more  of  the  total  participat¬ 
ing  producers,  such  cooperatives  shall 
be  eligible  to  select  a  representative  (s) 
to  the  Agency  under  the  rules  of 
§  1126.111  and  paragraph  (a)  of  this 
section. 

(c)  Selection  of  Agency  members  to 
represent  participating  nonmember  pro¬ 
ducers  and  participating  producer  mem¬ 
bers  of  a  cooperative  association  (s) 
liaving  less  than  the  required  five  (5) 
percent  of  the  producers  participating 


in  the  advertising  and  promotion  pro¬ 
gram  and  who  have  not  elected  to  com¬ 
bine  memberships  as  provided  in  para¬ 
graph  (b)  of  this  section,  shall  be  super¬ 
vised  by  the  market  administrator  in  the 
following  manner: 

(1)  Promptly  after  the  effective  date 
of  this  amending  order,  and  annually 
thereafter,  the  market  administrator 
shall  give  notice  to  participating  pro¬ 
ducer  members  of  such  cooperatives  and 
participating  nonmember  producers  of 
their  opportunity  to  nominate  one  or 
more  Agency  representatives,  as  the  case 
may  be,  and  also  shall  specify  the  num¬ 
ber  of  representatives  to  be  selected. 

(2)  Following  the  closing  date  for 
nominations,  the  market  administrator 
shall  announce  the  nominees  who  are 
eligible  for  Agency  membership  and  shall 
conduct  a  referendum  among  the  indi¬ 
vidual  producers  eligible  to  vote.  The 
election  to  membership  shall  be  deter¬ 
mined  on  the  basis  of  the  nominee  (or 
nominees)  receiving  the  largest  number 
of  eligible  votes.  If  an  elected  represent¬ 
ative  subsequently  discontinues  producer 
status  or  is  otherwise  unable  to  complete 
his  term  of  office,  the  market  adminis¬ 
trator  shall  appoint  as  his  replacement 
the  participating  producer  who  received 
the  next  highest  number  of  eligible  votes. 

§  1126.114  Agency  operating  procedure. 

A  majority  of  the  Agency  members 
shall  constitute  a  quorum  and  any  ac¬ 
tion  of  the  Agency  shall  require  a  major¬ 
ity  of  concurring  votes  of  those  present 
and  voting. 

§  1126.115  Powers  of  the  Agency. 

The  Agency  is  empowered  to: 

(a)  Administer  the  terms  and  pro¬ 
visions  within  the  scope  of  Agency  au¬ 
thority  pursuant  to  §  1126.110, 

(b)  Make  rules  and  regulations  to 
effectuate  the  purposes  of  Public  Law 
91-670; 

(c)  Recommend  amendments  to  the 
Secretary;  and 

(d)  With  approval  of  the  Secretary 
enter  into  contracts  and  agreements  with 
persons  or  organizations  as  deemed  nec¬ 
essary  to  carry  out  advertising  and  pro¬ 
motion  programs  and  projects  specified 
in  §§  1126.110  and  1126.117. 

§  1126.116  Duties  of  the  Agency. 

The  Agency  shall  perform  all  duties 
necessary  to  carry  out  the  terms  and  pro¬ 
visions  of  this  program  including,  but 
not  limited  to,  the  following: 

(a)  Meet,  organize,  and  select  from 
among  its  members  a  chairman  and  such 
other  officers  and  committees  as  may  be 
necessary,  and  adopt  and  make  public 
such  rules  as  may  be  necessary  for  the 
conduct  of  its  business; 

(b)  Develop  programs  and  projects 
pursuant  to  §§  1126.110  and  1126.117; 

(c)  Keep  minutes,  books,  and  records 
and  submit  books  and  records  for  exami¬ 
nation  by  the  Secretary  and  furnish  any 
information  and  reports  requested  by 
the  Secretary; 

(d)  Prepare  and  submit  to  the  Secre¬ 
tary  for  approval  prior  to  each  quarterly 
period  a  budget  showing  the  projected 
amounts  to  be  collected  during  the  quar¬ 


ter  and  how  such  funds  are  to  be  dis¬ 
bursed  by  the  Agency; 

(e)  When  desirable,  establish  an  ad¬ 
visory  committee (s)  of  persons  other 
than  Agency  members; 

(f)  Employ  and  fix  the  compensation 
of  any  person  deemed  to  be  necessary  to 
its  exercise  of  powers  and  performance 
of  duties; 

(g)  Establish  the  rate  of  reimburse¬ 
ment  to  the  members  of  the  Agency  for 
expenses  in  attending  meetings  and  pay 
the  expenses  of  administering  the 
Agency;  and 

(h)  Provide  for  the  bonding  of  all  per¬ 
sons  handling  Agency  funds  in  an 
amount  and  with  surety  thereon  satis¬ 
factory  to  the  Secretary. 

§  1126.117  Advertising,  Research,  Edu¬ 
cation,  and  Promotion  Program. 

The  Agency  shall  develop  and  submit 
to  the  Secretary  for  approval  all  pro¬ 
grams  or  projects  undertaken  under  the 
authority  of  this  part.  Such  programs  or 
projects  may  provide  for: 

(a)  The  establishment,  issuance,  ef¬ 
fectuation,  and  administration  of  appro¬ 
priate  programs  or  projects  for  the  ad¬ 
vertising  and  promotion  of  milk  and  milk 
products  on  a  nonbrand  basis; 

(b)  The  utilization  of  the  services  of 
other  organizations  to  carry  out  Agency 
programs  and  projects  if  the  Agency 
finds  that  such  activities  will  benefit  pro¬ 
ducers  under  this  part;  and 

(c)  The  establishment,  support,  and 
conduct  of  research  and  development 
projects  and  studies  that  the  Agency 
finds  will  benefit  all  producers  under  this 
part. 

§  1126.118  Limitation  of  expenditures 
by  the  Agency. 

(a)  Not  more  than  5  percent  of  the 
funds  received  by  the  Agency  pursuant 
to  5  1126.121(b)(1)  shall  be  utilized  for 
administrative  expense  of  the  Agency. 

(b)  Agency  funds  shall  not,  in  any 
manner,  be  used  for  political  activity  or 
for  the  purpose  of  influencing  govern¬ 
mental  policy  or  action,  except  in  recom¬ 
mending  to  the  Secretary  amendments  to 
the  advertising  and  promotion  program 
provisions  of  this  part. 

(c)  Agency  funds  may  not  be  expended 
to  solicit  producer  participation. 

(d)  Agency  funds  may  be  used  only 
for  programs  and  projects  promoting  the 
domestic  marketing  and  consumption  of 
milk  and  its  products. 

§1126.119  Personal  liability. 

No  member  of  the  Agency  shall  be  held 
personally  responsible,  either  individu¬ 
ally  or  jointly  with  others,  in  any  way 
whatsoever  to  any  person  for  errors  in 
judgment,  mistakes,  or  other  acts,  either 
of  commission  or  omission,  of  such  mem¬ 
ber  in  performance  of  his  duties,  except 
for  acts  of  willful  misconduct,  gross  neg¬ 
ligence,  or  those  which  are  criminal  in 
nature. 

§  1126.120  Procedure  for  requesting  re¬ 
funds. 

Any  producer  may  apply  for  refund 
under  the  procedure  set  forth  under  par¬ 
agraphs  (a)  through  (c)  of  this  section. 
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(a)  Refund  shall  be  accomplished  only 
through  application  filed  with  the  mar¬ 
ket  administrator  in  the  form  prescribed 
by  the  market  administrator  and  signed 
by  the  producer.  Only  that  information 
necessary  to  identify  the  producer  and 
the  records  relevant  to  the  refund  may  be 
required  of  such  producer. 

(b)  Except  as  provided  in  paragraph 

(c)  of  this  section,  the  request  shall  be 
submitted  within  the  first  15  days  of  De¬ 
cember,  March,  June,  or  September  for 
milk  to  be  marketed  during  the  ensuing 
calendar  quarter  beginning  on  the  first 
day  of  January,  April,  July,  and  October, 
respectively. 

(c)  A  dairy  farmer  who  first  acquires 
producer  status  under  this  part  after  the 
15th  day  of  December,  March,  June,  or 
September,  as  the  case  may  be,  and  prior 
to  the  start  of  the  next  refund  notifica¬ 
tion  period  as  specified  in  paragraph  (b) 
of  this  section,  may,  upon  application 
filed  with  the  market  administrator  pur¬ 
suant  to  paragraph  (a)  of  this  section, 
be  eligible  for  refund  on  all  marketings 
against  which  an  assessment  is  withheld 
during  such  period  and  including  the 
remainder  of  the  calendar  quarter  in¬ 
volved. 

§  1126.121  Duties  of  the  market  admin¬ 
istrator. 

Except  as  specified  in  I  1126.116,  the 
market  administrator,  in  addition  to 
other  duties  specified  by  this  part,  shall 
perform  all  the  duties  necessary  to  ad¬ 
minister  the  terms  and  provisions  of  the 
advertising  and  promotion  program,  in¬ 
cluding,  but  not  limited  to,  the  following: 

(a)  Within  30  days  after  the  effective 
date  of  this  amending  order,  and  annu¬ 
ally  thereafter,  conduct  a  referendum  to 
determine  representation  on  the  Agency 
pursuant  to  §  1126.113(c). 

(b)  Set  aside  the  amounts  subtracted 
under  §  1126.61(d)  into  an  advertising 
and  promotion  fund,  separately  ac¬ 
counted  for,  from  which  shall  be  dis¬ 
bursed: 

(1)  To  the  Agency  each  month,  all 
such  funds  less  any  necessary  amount 
held  in  reserve  to  cover  refunds  pursu¬ 
ant  to  paragraph  (b)  (2)  and  (3)  of  this 
section,  and  payments  to  cover  expenses 
of  the  market  administrator  incurred  in 
the  administration  of  the  advertising  and 
promotion  program  (including  audit) . 

(2)  Refund  to  producers  the  amounts 
of  mandatory  checkoff  for  advertising 
and  promotion  programs  required  under 
authority  of  State  law  applicable  to  such 


producers,  but  not  in  amounts  that  ex¬ 
ceed  a  rate  of  5  cents  per  hundredweight 
on  the  volume  of  milk  pooled  by  any  such 
producer  for  which  deductions  were 
made  pursuant  to  5  1126.61(d). 

(3)  After  the  end  of  each  calendar 
quarter,  make  a  refund  to  each  producer 
who  has  made  application  for  such  re¬ 
fund  pursuant  to  §  1126.120.  Such  refund 
shall  be  computed  at  the  rate  of  5  cents 
per  hundredweight  of  such  producer’s 
milk  pooled  for  which  deductions  were 
made  pursuant  to  §  1126.61(d)  for  such 
calendar  quarter,  less  the  amount  of  any 
refund  otherwise  made  to  the  producer 
pursuant  to  paragraph  (b)  (2)  of  this 
section. 

(c)  Promptly  after  the  effective  date 
of  this  amending  order,  and  thereafter 
with  respect  to  new  producers,  forward 
to  each  producer  a  copy  of  the  provi¬ 
sions  of  the  advertising  and  promotion 
program  (§§  1126.110  through  1126.123). 

(d)  Make  necessary  audits  to  estab¬ 
lish  that  all  Agency  funds  are  used  only 
for  authorized  purposes. 

§  1126.122  Liquidation. 

In  the  event  that  the  provisions  of  this 
advertising  and  promotion  program  are 
terminated,  any  remaining  uncommitted 
fund*-  applicable  thereto  shall  revert 
to  the  producer-settlement  fund  of 
§  1126.70. 

§  1126.123  Initial  operating  procedures 
under  merger  of  orders. 

Notwithstanding  the  provisions  of 
55  1126.110  through  1126.122,  the  fol¬ 
lowing  procedures  shall  apply  during  the 
initial  operation  of  the  advertising  and 
promotion  program  under  this  order 
amending  and  merging  the  Austin- 
Waco,  Central  West  Texas,  Corpus 
Christi,  North  Texas,  San  Antonio,  and 
South  Texas  orders : 

(a)  During  the  first  month  in  which 
this  merged  order  is  effective,  the  Agen¬ 
cies  previously  established  under  the 
advertising  and  promotion  programs  of 
the  six  above-listed  orders  shall  con¬ 
tinue  to  function  as  separate  Agencies 
under  this  merged  order.  Such  individ¬ 
ual  Agencies  shall  operate  in  accordance 
with  the  provisions  of  §§  1126.110 
through  1126.122,  but  subject  to  the  fol¬ 
lowing  conditions: 

(1)  The  composition  of  the  Agencies 
as  constituted  under  the  six  respective 
orders  shall  remain  unchanged.  Mem¬ 
bers  serving  on  the  respective  Agencies 
immediately  prior  to  the  effective  date 


of  this  amending  order  shall  continue 
to  serve  on  such  Agencies  except  for  any 
replacement  of  members  in  accordance 
with  5  1126.113  (a)  and  (c)(2); 

(2)  The  activities  of  the  Agencies 
shall  be  limited  to  those  programs  set 
forth  in  §  1126.110  for  which  budgets 
have  been  approved  by  the  Secretary 
and  for  which  financial  commitments 
were  made  prior  to  the  effective  date  of 
this  amending  order;  and 

(3)  The  term  of  office  of  each  member 
of  each  Agency  shall  expire  at  the  end 
of  the  first  month  in  which  this  merged 
order  is  effective; 

(b)  Within  30  days  after  the  effective 
date  of  this  amending  order,  a  new 
single  Agency  shall  be  formed  in  accord¬ 
ance  with  §§  1126.111  and  1126.113.  Such 
Agency  shall  first  become  operative  at 
the  beginning  of  the  second  month  in 
which  this  merged  order  is  effective  and 
at  that  time  shall  assume  all  advertising 
and  promotion  funds  and  obligations  of 
the  six  individual  Agencies  provided  for 
in  paragraph  (a)  of  this  section; 

(c)  During  the  first  month  in  which 
this  merged  order  is  effective,  the  monies 
set  aside  by  the  market  administrator 
for  advertising  and  promotion  from  pro¬ 
ceeds  of  producer  milk  pooled  in  the 
preceding  month  under  each  of  the  six 
above-listed  orders  shall  be  disbursed 
to  the  respective  Agencies  provided  for 
in  paragraph  (a)  of  this  section; 

(d)  In  making  refunds  of  advertising 
and  promotion  assessments  pursuant  to 
5  1126.121(b)(3),  the  market  adminis¬ 
trator  shall  honor  all  valid  refund  re¬ 
quests  filed  under  the  advertising  and 
promotion  programs  of  the  six  above- 
listed  orders; 

(e)  Any  dairy  farmer  who  filed  a  valid 
request  for  refund  of  advertising  and 
promotion  assessments  under  any  of  the 
six  above-listed  orders  for  the  calendar 
quarter  in  which  this  merged  order  be¬ 
came  effective  shall  be  eligible  without 
refiling  for  refund  of  assessments  on  his 
producer  milk  under  this  merged  order 
during  such  quarter;  and 

(f)  Any  producer  who  elected  to 
participate  in  the  advertising  and  pro¬ 
motion  program  of  any  of  the  six  above- 
listed  orders  for  the  calendar  quarter  in 
which  this  merged  order  became  effective 
shall  not  be  eligible  to  request  a  refund 
of  the  assessments  against  his  deliveries 
of  producer  milk  under  the  merged  order 
until  the  next  quarterly  filing  period. 
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